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OF  INFORMATION  ACT  (FOIA)  PRO¬ 
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Procedures  and  Requirements 
AGENCY:  OflBce  of  the  Secretary  of  De¬ 
fense 

ACTION:  Propo^  rule. 

SUMMARY:  This  proposed  directive  re¬ 
vises  Department  of  Defense  (DOD)  pol¬ 
icies  and  directs  issuance  of  a  DOD  Reg- 
ulaticm  which  will  establish  procedures 
for  and  provide  guidance  to  (1)  DOD 
Components  handling  public  requests 
imder  the  Freed(»n  of  Information  Act, 
as  amcmded;  and  (2)  the  public  in  ob¬ 
taining  records  under  the  Act. 

DATES:  Comments  must  be  received  on 
or  before  September  9, 1977. 

ADDRESSES:  Submit  comments  to  Di¬ 
rectorate  for  Freedom  of  Informaticm 
and  Security  Review,  Ofllce  of  the  As¬ 
sistant  Secretary  of  Defense  (Public  Af¬ 
fairs),  Department  of  Defense,  Wash¬ 
ington.  D.C.  20301. 

FOR  FURTHER  INFORMATION  CON¬ 
TACT: 

Arthur  E.  Fajans  (202-697-1171). 

SUPPLEMENTARY  INFORMATION: 
On  February  26,  1975,  there  was  pub¬ 
lished  in  the  Federal  Register  (40  FR 
8190)  a  final  rule  adopticm  (32  CFR  286) 
effective  February  19^  1975,  which  estab¬ 
lished  procedures  both  for  the  public  and 
DOD  Components  regarding  the  handl¬ 
ing  of  requests  for  information  and  rec¬ 
ords  imder  the  Freedom  of  Information 
Act.  This  proposed  rule  restates  imd 
modifies  authorities  and  responsibilities, 
and  directs  the  publication  of  a  DOD 
Regulation.  This  Regulation  details  and 
covers  all  data-based  experience  and 
procedures,  mcluding  philoscmhies,  defi¬ 
nitions.  policy,  exemptions,  classification, 
fee  schedule,  the  release  of  records  to  of¬ 
ficials,  processing  instructions,  appeals. 
Judicial  actions,  reports,  and  guidance 
for  requesters  on  how  to  obtain  infor¬ 
mation. 

Accordingly,  Part  286  is  revised  as 
follows: 

PART  286-rAVAILABILITY  TO  THE  PUBLIC 
OF  DEPARTMENT  OF  DEFENSE  INFOR¬ 
MATION 

Sec. 

286.1  Relssuance  and  purpose. 

286.2  AppUoablUty  and  scope. 

286.3  Pcriicy. 

286.4  ResponslbUltles. 

286.6  DOD  freedom  of  Information  com¬ 
ponents. 

286.6  DOD  Regulation  governing  the  DOD 
freedom  of  Information  program. 
Attthoeitt:  6  UA.C.  662,  as  amended  by 
Pub.  L.  93-602. 

§  286.1  Reissuance  and  purpose. 

This  part  reissues  Part  286  to  imple¬ 
ment  the  provisions  of  the  Freedom  of 
Information  Act  (5  UJS.C.  552)  by  estab¬ 


lishing  policies,  authorities  and  respon¬ 
sibilities. 

§  286.2  Applicability  and  scope. 

This  part  applies  to: 

(a)  All  organizations  and  activities  of 
the  Department  of  Defense.  Naticmrvl  Se¬ 
curity  Agency  records  are  subject  to  the 
provisions  of  this  part  and  §  286.6  to  the 
extent  that  it  is  consistent  with  Pub.  L. 
86-36.  The  DOD  FOI  Program  will  be 
carried  out  through  the  Components 
listed  in  §  286.5  and  other  Components 
which  may  be  designated  by  the  Assist¬ 
ant  Secretary  of  Defense  (Public  Af¬ 
fairs)  . 

(b)  The  release  of  records  to  the  gen¬ 
eral  public. 

(c)  All  DOD  records.  However,  re¬ 
quests  by  individuals  for  access  to  rec¬ 
ords  about  themselves  may  also  be  proc¬ 
essed  under  Privacy  Act  procedures  as 
implemented  by  32  CFR  286a. 

§  286.3  Policy. 

The  Department  of  Defense  shall: 

(a)  Make  available  to  the  public  the 
maximum  amount  of  information  con¬ 
cerning  its  operations  and  activities  con¬ 
sistent  with  its  responsibilities  of  nation¬ 
al  security  and  public  trust. 

(b)  Not  require  a  requester  who  cwn- 
plies  with  reasonable  rules  set  forth  by  a 
Component  to  invoke  the  FOIA  in  order 
to  obtain  records  from  DoD. 

(c)  Not  withhold  records  requested 
when  the  requester  complies  with  rea¬ 
sonable  rules  set  forth  by  the  Compo¬ 
nent.  whether  or  not  the  FOIA  is  in¬ 
voked. 

(d)  Except  for  the  records  made  avail¬ 
able  under  paragraph  (c)(4)  (5)  of 
S  286.4  or  under  Privacy  Act  procedures, 
requests  for  records  of  a  Competent 
made  by  any  person  who  either  explicitly 
or  implicitly  cites  the  PXDIA  shall  be 
made  available  under  the  procedures  es¬ 
tablished  by  this  Part.  All  other  requests 
for  information,  records,  objects,  and 
articles  may  be  answered  promptly  under 
other  estaUished  procedures. 

(e)  Records  which  otherwise  would 
have  to  be  published  or  made  available 
according  to  paragraph  (d)  or  para¬ 
graphs  (c)(4)  (5)  of  $  286.4  may  be 
withheld  from  public  disclosure  only  if 
they  fall  into  the  categories  of  records 
exempt  from  mandatory  disclosure  by 
the  FGIA;  and  only  if  a  significant  and 
legitimate  governmental  purpose  is 
served  by  the  withholding. 

§  286.4  Responsibilities. 

(a)  Tlie  Assistant  Secretary  of  De¬ 
fense  (Public  Affairs)  shall: 

(1)  Direct  and  administer  the  DoD 
PreedMn  of  Information  Program.  He  is 
authorized  to  delegate  this  responsibil¬ 
ity  to  a  Director,  Freedom  of  Informa¬ 
tion,  who  shall  exercise  such  authority 
residing  in  the  ASD(PA)  as  may  be  re¬ 
quired  for  the  effective  administration 
of  the  program. 

(2)  Develop,  coordinate,  issue,  and 
maintain  a  DOD  Freedcmi  of  Informa¬ 
tion  Regulation,  $  286.6. 

(3)  Prepare  supplenenting  Instruc- 
tiems  for  the  Office  of  the  Secretary  of 


D^ense,  including  the  Organization  of 
the  Joint  Chiefs  of  Staff. 

(b)  The  General  Counsel  of  the  De¬ 
partment  of  Defense  shall  provide  for 
imiformity  in  the  legal  interpretation  of 
this  part  and  $  286.6  by  all  DOD  Com¬ 
ponents. 

(c)  Heads  of  (Tmnponents  shall: 

(1)  Publish  in  the  Federal  Register 
any  necessary  supplementary  instruc¬ 
tions  or  directives  to  provide  for  the  in¬ 
ternal  administration  of  $  286.6  and  limit 
separate  publication  to  those  matters  ap¬ 
plicable  only  to  the  Component. 

( 2 )  Conduct  training  on  the  provisions 
of  this  Part  and  $  286.6  for  officials  and 
employees  who  Implement  the  FOIA. 

(3)  Submit  reports  prescribed  in 
$  286.6. 

(4)  Publish  in  the  Federal  Register, 
for  the  guidance  of  the  public,  the  in- 
formaticHi  specified  in  r>aragraph  552(a) 
(1)  of  the  roiA.  Publication  will  be  ac¬ 
cording  to  32  CFR  296,  Publication  and 
Adopted  Regulations  Affecting  the 
Public. 

(5)  Make  available  for  public  inspec¬ 
tion  and  copying  in  an  appropriate 
facility  or  facilities  in  accordance  with 
rules  published  in  the  Federal  Register 
the  records  specified  in  paragraph  552 
(a)  (2)  of  the  FX3IA  unless  such  records 
are  published  and  copies  are  offered  for 
sale. 

§  286.5  DOD  freedom  of  information 
components. 

Department  of  the  Army. 

Department  of  the  Navy. 

Department  of  the  Air  Force. 

Defense  Civil  Peparedness  Agency. 

Defense  Communications  Agency. 

Defense  Contract  Audit  Agency. 

Defense  Intelligence  Agency. 

Defense  Investigative  Service. 

Defense  Logistics  Agency. 

Defense  Mapping  Agency. 

Defense  Nuclear  Agency. 

National  Security  Agency. 

Office  of  the  Secretary  of  Defense/Organi¬ 
zation  of  the  Joint  Chiefs  of  Staff. 

§  286.6  Regulation  governing  the  De¬ 
partment  of  Defense  freedom  of  in¬ 
formation  program. 

(a)  Oeneral  provisions. — (1)  Purpose 
and  applicability,  (i)  To  provide  for 
maximum  resixmslveness  to  the  letter 
and  spirit  of  the  Freedom  of  Informa¬ 
tion  Act  (FOIA)  and  to  promote  uni¬ 
formity  In  implementing  the  Department 
of  Defense  (DOD)  FreedMn  of  Informa¬ 
tion  Program.  TTie  DOD  public  informa¬ 
tion  philosophy  is  the  foundation  up>on 
which  this  section  rests. 

(il)  This  section  applies  to  members 
of  the  public  seeking  DOD  records  under 
provisions  of  the  FOIA  and  to  the  DOD 
Components  responding  to  FOIA 
requests. 

(2)  DOD  public  information  philoso¬ 
phy. — (1)  Public  right  to  know.  TTie  pub¬ 
lic  has  a  right  to  information  concerning 
the  activities  of  its  Government.  DOD 
policy  is  to  conduct  its  activities  in  an 
open  manner  and  provide  the  public 
with  maximum,  accurate  and  timely  in¬ 
formation  ccmceming  its  activities,  con¬ 
sistent  always  with  legitimate  public  and 
private  interests  of  the  American  people. 
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Information  requested  by  a  member  of 
the  public  who  follows  reasonable  niles 
established  by  proper  authority  In  DOD 
will  be  withheld  only  when  it  is  exempt 
from  mandatory  public  disclosure  under 
the  FOIA  and  denial  would  serve  a 
significant,  legitimate  governmental  pur¬ 
pose.  In  order  that  the  public  may  have 
timely  information  concerning  DOD 
activities,  information  requested  by  news 
media  representatives  which  would  not 
be  withheld  if  requested  under  the  FOIA 
should  be  released  upon  initial  request. 
Response  to  requests  for  information 
frcxn  news  media  representatives 
directed  to  Public  Affairs  personnel 
should  eliminate  a  requester’s  need  to 
resort  to  FOIA. 

(ii)  Best  approach.  A  request  for  in¬ 
formation  which  invcAes  the  FOIA  en¬ 
ters  a  formal  control  system  designed  to 
ensiu^  compliance  with  the  FOIA. 
Records  are  to  be  withheld  only  for  rea¬ 
sons  stated  in  the  FOIA,  and  a  release 
determination  must  be  made  and  the  re¬ 
quester  informed  within  the  time  limits 
specified  in  this  secticm.  This  cohtrcd 
system  reduces  the  manager’s  fiexibility 
to  establish  wcM-k  mioritles  and  increases 
the  administrative  cost  of  resmnding  to 
the  request.  The  interests  of  I've  nati<»i 
would  be  best  served  if  the  DOD  were  so 
responsive  to  reasonable  requests  for  in¬ 
formation  that  the  public  would  not  feel 
it  necessary  to  demand  our  records  under 
the  FOIA.  but  would  first  submit  a  rou¬ 
tine  request  and  allow  a  reasonable  time 
for  response.  If  a  satisfactory  response 
were  not  received  within  a  reasonable 
time,  the  individual  could  then  submit  a 
FOIA  request  citing  the  date  of  the  rou¬ 
tine  request  and  how  it  was  addressed. 
Such  an  approach  would  enable  us  to 
handle  mo^  requests  in  a  resp<Hislve 
manner  consistent  with  other  priorities 
and  would  help  DOD  ofiBcials  identify  in¬ 
dividuals  who  unnecessarily  Impede  the 
fiow  of  information  to  the  public.  But, 
under  the  FOIA,  a  perscm  need  not  first 
submit  a  routine  request.  Iherefore.  all 
DOD  personnel  must  work  to  create  the 
conditions  of  public  trust  that  will  result 
in  the  approach  suggested  above  In  most 
cases.  Any  request  for  DOD  records 
which  either  explicitly  or  implicitly  cites 
the  FOIA  will  be  processed  under  the 
provisions  of  this  section  or  the  Privacy 
Act.  as  appropriate.  A  FOIA  request 
which  cites  circumstances  indicating 
Department  personnel  have  not  been  re¬ 
sponsive  to  a  previous  routine  request 
made  in  accordance  with  rules  estab¬ 
lished  by  Competent  authorities  within 
DOD  will  be  considered  a  public  informa¬ 
tion  failure. 

(3)  Definitions. — (i)  FOIA  request. 
A  request  for  DOD  records  made  by  a 
member  of  the  public  who  either  ex¬ 
plicitly  or  implicitly  invokes  the  Free¬ 
dom  of  Information  Act.  this  Part,  this 
section,  or  Componoit  sui^lemaiting 
regulations.  For  example,  a  request  for 
records  which  contains  no  reference  to 
the  FOIA  within  the  text  of  the  request, 
but  which  states  that  a  r^dy  is  expected 
in  ten  days  would  be  an  implicit  invoca- 
tkm  of  the  Act. 


(il)  Record.  (A)  Documentary  mate¬ 
rial  regardless  of  age,  i^ysical  form  or 
characteristics  created  or  received  by  a 
Component  of  DOD  and  preserved  as 
evidence  of  organization,  function,  poli¬ 
cies,  decisions,  procedures,  operations  or 
other  activities  or  because  of  the  infor- 
maticmal  value  of  data  contained 
therein. 

(B)  The  following  materials  are  not 
included  within  the  definition  of  the 
word  “records”  as  used  in  this  section. 
Accordingly,  requests  for  these  materials 
will  not  be  processed  under  the  provisions 
of  this  secticm.  whether  or  not  the  FOIA 
is  invoked.  Instead,  requests  for  these 
materials  shall  be  evaluated  in  accord¬ 
ance  with  policies  expressly  directed  to 
their  dissemination  and  use. 

(1)  Library  and  museum  material 
made  or  acquired  and  preserved  s(^ely 
for  reference  or  exhibition. 

(2)  Objects  or  articles  such  as  struc¬ 
tures.  furniture,  paintings,  sculpting, 
three-dimensional  models,  vehicles  and 
equipment,  whatever  their  historical 
value  or  value  as  evidence. 

(3)  Exploitable  resources,  including 
but  not  necessarily  limited  to,  formulae, 
designs,  drawings,  map  compilation 
manuscripts  and  map  research  mate¬ 
rials.  research  data,  computer  programs, 
technical  data  packages.  Materials  such 
as  these  are  considered  to  be  exploitable 
resources  because  of  their  development 
costs,  utilizaticm,  or  Instrlnsic  value.  Re¬ 
quests  to  inspect  these  materials  to  de¬ 
termine  content  for  informational  pur¬ 
poses  shall  normally  be  granted  unless 
the  inspection  would  be  inconsistent  with 
the  obligation  to  protect  the  property 
value  of  the  material  or  some  other 
significant  and  legitimate  Government 
interest. 

(4)  Unaltered  stocks  of  publications 
and  processed  documents  such  as  regula¬ 
tions,  manuals,  maps,  charts,  and  related 
geophysical  materials  that  are  available 
to  the  public  through  an  established  dis¬ 
tribution  system  either  for  sale  or  with¬ 
out  charge.  Examples  of  these  materials 
are  publications  available  to  the  reques¬ 
ter  through  the  Government  Printing 
Office  or  the  National  Technical  Infor¬ 
mation  Service;  or  maps,  charts,  and  re¬ 
lated  geophysical  products  available  to 
the  requester  through  Defense  Mapping 
Agency,  U.S.  Geological  Survey,  or  Na¬ 
tional  Ocean  Survey  distribution  points. 
Individuals  requesting  such  material 
under  the  FOIA  may  be  referred  to  ap¬ 
propriate  sales  outlets. 

(ill)  Component.  An  element  of  DOD 
authorized  to  receive  and  act  independ¬ 
ently  on  FIO  requests.  A  Component  has 
its  own  initial  doiial  authority  or  au¬ 
thorities  and  its  own  appellate  authority. 
-  (iv)  Initial  denial  authority  ilDA) .  A 
responsible  official  who  has  been  granted 
authority  by  the  head  of  a  Component 
to  withhold  records  requested  under  the 
FYeedom  of  Information  Act. 

(V)  Determination.  The  decision  to  re¬ 
lease  or  deny  all  or  portions  of  a  re¬ 
quested  record. 

(vi)  Exemption.  One  at  the  nine  cate¬ 
gories  of  records  Identified  in  the  FOIA 
which  a  Ccxnponent  may  withhold  from 


a  requester  if  a  significant  and  legitimate 
governmental  purpose  would  be  served 
by  withholding. 

(vii)  Extension.  A  number  of  addi¬ 
tional  working  days  which  may  be  added 
to  the  statutory  time  permitted  for  a 
determination.  Extensions  may  be  in- 
v(Aed,  either  on  the  initial  determina¬ 
tion  or  on  appeal,  as  long  as  the  com¬ 
bined  total  of  additional  working  days 
does  not  exceed  ten.  Extensions  may  be 
invoked  only  for  one  or  more  of  the  fol¬ 
lowing  unsual  circumstances. 

(A)  ’The  requested  record  must  be  re¬ 
trieved  in  whole  or  in  part  from  field 
activities  or  storage  areas  separate  from 
the  office  processing  the  request. 

(B)  The  request  requires  the  collec¬ 
tion  and  examinatiwi  of  a  substantial 
number  of  records. 

(C)  Consultation  is  required  among 
two  or  more  elements  within  a  Com¬ 
ponent  or  writh  other  Components  or 
agencies  which  have  a  substantial  inter¬ 
est  in  the  subject  matter  of  the  requested 
records. 

(viii)  Appeal.  An  administrative  re¬ 
quest  by  an  individual,  made  imder  the 
FOIA.  asking  the  appellate  authority  of 
a  Component  to  reverse  a  decision  made 
by  an  Initial  Eienial  Authority  (IDA)  of 
the  Component  to  withhold  all  or  part 
of  a  requested  record  or  to  deny  a  re¬ 
quest  for  waiver  or  reduction  of  fees. 

(ix)  Reading  room.  A  facility  provided 
by  a  Component  where  members  of  the 
public  may,  upon  request,  inspect  so- 
called  “(a)(2)  materials,”  indexes  of 
such  materials  and  Component  records 
provided  pursuant  to  subsection  552(a) 
(3)  of  the  FOIA.  See  parragraph  (b). 

(X)  Record  of  case  processing  costs. 
DD  Form  2086  used  to  record  the  cost  in¬ 
curred  in  processing  a  Freedom  of  In¬ 
formation  request. 

(4)  Policy. — (i)  Compliance  with 
FYeedom  of  Information  Act.  DOD  per¬ 
sonnel  will  comply  with  the  FOIA  in  both 
letter  and  spirit. 

(ii)  DOD  information  open  to  public. 
DOD  will  conduct  its  activities  in  an  open 
manner  consistent  writh  the  need  for  se¬ 
curity  and  adherence  to  other  require¬ 
ments  of  public  tnist.  Information  not 
specifically  exempt  from  disclosure  un¬ 
der  the  Act  will  be  made  readily  access¬ 
ible  to  the  public  upon  compliance  with 
reasonable  rules  promulgate  by  com¬ 
petent  authority  whether  or  not  the  Act 
is  invoked. 

(ill)  Prompt  action  required.  When  a 
member  of  the  public  (implies  with  rea¬ 
sonable  rules  established  by  a  Com¬ 
ponent  for  obtaining  its  records,  the  re¬ 
quest  shall  receive  prompt  action.  Re¬ 
quests  for  records  made  under  authority 
of  the  FOIA  shall  be  processed  in  ac¬ 
cordance  with  FOIA  procedures  imless 
Privacy  Act  procedures  are  more  appro¬ 
priate.  Personal  records  subject  to  the 
Privacy  Act  and  requested  by  the  subject 
if  the  records  will  be  handled  routinely 
imder  provisions  of  the  Privacy  Act  as 
implemented  by  32  CFR  288a  even  if  the 
FOIA  is  cited,  except  records  that  are 
known  to  exist  that  are  not  part  of  a 
“system  of  records”  subject  to  the  Pri- 
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vacy  Act,  will  be  provided  or  denied  un¬ 
der  the  FOIA.  Even  though  a  request 
citing  the  FOIA  is  administratively  proc¬ 
essed  imder  the  Privacy  Act  procedures, 
no  record  will  be  withheld  th^  would  be 
released  under  FOIA  procedures.  Other 
requests  for  records  and  information  will 
be  handled  under  other  established  pro¬ 
cedures. 

(iv)  Procedural  obstacles  forbidden. 
Components  will  ensure  that  procedural 
matters  do  not  unnecessarily  impede  a 
requester’s  efforts  to  obtain  DOD  infor¬ 
mation.  CcHnponoits  should  help  re¬ 
questers  understand  and  comply  with 
procedures  established  by  this  section. 

(V)  Exemptions  are  permissive.  A  rec¬ 
ord  which  may  be  withheld  under  the 
exemptions  will  nevertheless  be  made 
available  to  the  public  when  no  signif¬ 
icant,  legitimate  governmental  purpose 
would  be  served  by  withholding  it. 

(vi) FO/A  release  arid  public  release. 
R^ords  released  under  the  authority  of 
this  section  shall  be  considered  to  be  in 
the  public  dmnain  unless  release  was 
conditional  on  special  circumstances  re¬ 
lating  to  the  identity  of  the  requester 
(see  e.g.  Getman  v.  NLRB,  450  F.  2d  670 
(D.C.  Cir.  1971)).  Records  exempt  from 
release  under  this  section  may  be  pro¬ 
vided  imder  other  directives  and  regu¬ 
lations  to  certain  categories  of  requesters 
acting  in  their  ofBchd  capacity  (see  para¬ 
graph  (i)  of  this  section) .  However,  these 
same  individuals,  when  invoking  the 
FOIA,  shall  be  considered  as  members 
of  the  general  public  and  the  provisions 
of  this  section  will  apply. 

(vii)  No  obligation  to  create  record.  A 
record  must  exist  at  the  time  of  the 
request  to  be  considered  subject  to  this 
secti(Hi.  There  is  no  obligation  to  create 
or  compile  a  record  to  satisfy  a  FOIA 
request.  Information  maintained  by 
(x>mputer  exists  as  a  record  only  if  it  can 
be  retrieved  in  the  form  requested  with¬ 
out  substantial  reprogramming.  A  Com¬ 
ponent  may  not  create  or  compile  a  new 
record  to  avoid  making  a  determination 
concerning  records  that  existed  at  the 
time  of  the  request.  However,  a  Compo¬ 
nent  may  compile  or  create  a  new  record 
when  so  doing  would  result  in  a  more 
useful  response  to  the  requester,  and  the 
requester  does  not  object.  Costs  of  creat¬ 
ing  or  comiAling  such  a  record  may  not 
be  charged  to  the  requester  under  the 
provisions  of  this  section. 

(viii)  Requester  Must  Reasonably  De¬ 
scribe  Record  Sought.  (A)  Hie  Attor¬ 
ney  General’s  memorandum  on  the 
Pi^lic  Information  Section  of  the  Ad¬ 
ministrative  Procedures  Act  (Jime  1967) 
declared  that,  “The  burden  of  identifi¬ 
cation  is  with  the  member  of  the  public 
who  requests  a  record,  and  it  seems  clear 
that  Congress  did  not  intend  to  authorize 
*fishing  expeditions’.’’  Senate  Report 
93-854.  commenting  on  the  Freedom  of 
Information  Act  (Itiav  16,  1974) .  stated 
that  changing  the  language  from  “a  re¬ 
quest  for  identifiable  records’’  (1967 
Act)  to  a  “request  for  records  which  rea¬ 
sonably  describes  such  records”  (1974 
Amendment)  was  meant  again  to  reflect 
the  intent  of  the  original  FOIA.  The 


1974  Senate  Report  confirmed  the  pro¬ 
visions  of  the  1966  Senate  Report  re¬ 
quiring  the  requester  to  provide,  “A  Rea¬ 
sonable  description  enabling  the 
Government  employee  to  Icxrate  the 
requested  records.”  It  added  that  the 
Committee  did  not  intend  by  the  change 
to  authorize  broad  categorical  requests 
where  it  is  impossible  for  the  agency 
reasonably  to  determine  what  is  sought. 
The  Senate  Report  admonished  agencies, 
however,  that,  “Their  superior  knowl¬ 
edge  of  the  contents  of  their  file  should 
be  used  to  further  the  philosophy  of  the 
Act  by  facilitating  rather  than  hindering 
the  handling  of  miuests  for  records.” 
The  Report  concluded  that  the  altered 
language  of  the  1974  Amendment 
“•  •  •  makes  explicit  the  liberal  stand¬ 
ard  for  identification  that  Congress  in¬ 
tended  and  that  the  courts  have 
adopted  •  •  The  House  Report 
(HJl.  93-876)  states  that  the  new  lan¬ 
guage  is  designed  to  insure  that  a  specific 
title  or  file  number  cannot  be  the  only 
r^uirement  of  an  agency  for  the  iden¬ 
tification  of  documents.  The  House  Re¬ 
port  added  that  a  description  of  a  re¬ 
quested  document  would  be  sufficient  if 
it  enabled  a  professional  employee  of  the 
agency  who  was  familiar  with  the  sub¬ 
ject  area  of  the  request  to  locate  the  rec¬ 
ord  with  a  reasonable  amount  of  effort. 
The  Attorney  General’s  memorandiun  on 
the  1974  Amendments  to  the  Freedom 
of  Information  Act  (February  1975)  em¬ 
phasized  that,  “It  is  not  enough  that  the 
request  provide  enough  data  to  locate  the 
record;  it  must  enable  it  to  be  located 
in  a  manner  which  does  not  involve  an 
unreasonable  amount  of  effort.”  The  At¬ 
torney  General  advised  that  when  an 
agency  receives  a  request  that  does  not 
“reasonably  describe”  the  record  sought, 
it  should  notify  the  requester  of  the  de¬ 
fect.  He  also  recommended  that,  vdien 
practicable,  the  agency  offer  assistance 
in  reformulating  the  request  to  comply 
with  the  Act. 

(B)  The  following  guidance  is  pro¬ 
vided  to  deal  with  “fishing  expeditions” 
requests  and  is  based  on  the  principle 
of  reasonable  effort.  Descriptive  infca*- 
mation  about  a  record  may  be  divided 
into  two  broad  categories:  Category  I 
is  file-related  and  includes  information 
such  as  type  of  record  (e.g.,  memoran¬ 
dum)  ,  title,  index  citation,  subject  area, 
date  the  record  was  created  and  origina¬ 
tor;  Category  II  is  event-related  and  in¬ 
cludes  the  circiunstances  which  resulted 
in  the  reccxxi  being  created,  or  the  date 
and  circumstances  surrounding  the 
event  the  rec(U‘d  covers.  Generally,  a 
record  is  not  reasonably  described  unless 
the  description  contains  sufficient  Cate¬ 
gory  I  information  to  permit  the  conduct 
of  an  organized  (i.e.,  non-random) 
search  based  an  the  Component  filing 
arrangements  and  existing  retrieval  sys¬ 
tems.  or  unless  it  ccmtains  sufficient 
Category  n  Information  to  permit  in¬ 
ference  of  the  (Category  I  elements 
needed  to  conduct  such  a  search. 

(C)  The  following  guidance  deals  with 
requests  for  personal  records.  Ordinarily, 
when  only  personal  identifier  are  pro¬ 
vided  in  connection  with  a  request  for 


records  concerning  the  recjuester,  only 
records  retrievable  by  personal  identi¬ 
fiers  need  be  searched.  Search  for  such 
records  will  be  conducted  tmder  Privacy 
Act  procedures.  However,  no  rec<ml  will 
be  denied  that  would  be  released  under 
the  FOIA. 

(D)  The  above  guidance  notwith¬ 
standing.  the  Component’s  decisicm  con¬ 
cerning  reasonableness  of  descripti<m 
must  be  based  on  knowledge  of  its  files. 
If  the  description  will  enable  C(xnpo- 
nent  personnel  to  locate  the  record 
with  reasonable  effort,  the  description  is 
adequate. 

(ix)  Referrals.  (A)  A  request  received 
by  an  activity  having  no  records  respon¬ 
sive  to  the  request  will  routinely  be 
referred  to  another  activity  or  Compo¬ 
nent  thought  to  have  the  records  sought. 
Any  Component  receiving  a  request 
which  has  been  misaddressed  will  refer 
the  request  to  the  proper  address  and 
advise  the  requester. 

(B)  Whenever  a  record,  or  a  portion 
of  a  record,  is  referred  to  another  Com¬ 
ponent  or  to  a  Federal  agency  outside  the 
Department  for  a  release  determination 
and  direct  response,  the  requester  will 
be  given  a  description  (type,  date,  num¬ 
ber  of  pages,  etc.)  of  the  reccMfis  re¬ 
ferred.  Such  a  listing  of  records  will  be 
designed  to  pr^ent  any  appearance  that 
we  are  hiding  records  and  will  allow  the 
requester  to  address  them  specifically  in 
subsequent  inquiries.  Referred  records 
shall  be  identified  to  the  extent  con¬ 
sistent  with  security  requirements. 

(C)  A  Component  may  refer  a  FOIA 
request  for  a  classified  record  which  it 
holds  to  another  Component  or  an 
agency  outside  DoD,  if  the  record  origi¬ 
nated  in  the  other  Component  or  out¬ 
side  agency  or  if  the  classiflcaticm  is 
derivative. 

(D)  A  Component  may  also  refer  a 
request  for  a  record  which  it  originated 
to  another  Component  or  agency  when 
the  record  was  created  for  the  use  of 
the  other  Component  or  agency.  'The 
Component  or  agency  for  which  the  rec- 
(H'd  was  created  may  have  significant 
and  legitimate  interest  in  withholding 
the  record  that  the  Component  which 
created  the  record  would  not  have.  An 
example  of  such  situations  is  a  request 
by  Defense  contractors  for  audit  reports 
on  their  companies  prepared  by  the  De¬ 
fense  C(mtract  Audit  Agency.  Hiese  ad¬ 
visory  reports  are  prepared  for  the  use 
of  DOD  contracting  officers  and  their 
release  to  the  audited  contractor  should 
be  at  the  discretion  of  the  ccmtracting 
officer.  Such  FOIA  requests  shall  be  re¬ 
ferred  to  the  appropriate  contracting 
officer  and  the  requester  shall  be  noti¬ 
fied  of  the  referral. 

(E)  Within  DOD  a  (Component  will 
ordinarily  refer  a  FOIA  request  for  a 
record  which  it  holds,  but  which  was 
originated  by  another  DOD  Compcment 
or  which  contains  Information  obtained 
from  another  Component,  to  that  Com¬ 
ponent  for  direct  response  with  notice 
to  the  requester.  C^omponents  sho^ild 
not,  in  any  case,  release  or  deny  such 
records  without  prior  consultation  with 
the  other  Component. 
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(F)  to  agencies  outside  DOD,  but  sub¬ 
ject  to  the  POIA. 

(DA  Component  will  refer  investiga¬ 
tive,  intelligence  and  other  records  lent 
to  the  Department  of  Defense  for  a  spe¬ 
cific  purpose  imder  caveats  restricting 
further  release  and  so  marked. 

(2)  A  Component  may  refer  a  request 
for  records  containing  Information  re¬ 
lating  to  programs  subject  to  the  control 
of  the  Civil  Service  Commission  or  an¬ 
other  agency.  Such  records  shall  be  re¬ 
leased  or  denied  by  the  Component  only 
after  giving  full  consideration  to  the 
release  guidance  of  that  agency. 

(3)  A  Component  may  refer  a  POIA 
request  for  any  record  which  originated 
in  any  agency  outside  DOD,  or  which  is 
based  on  information  obtained  frcxn  an 
outside  agency,  to  that  agency  for  direct 
response  to  the  requester  wlto  the  c(m- 
sent  of  the  outside  agency  and  if  the  re¬ 
quester  does  not  object  upon  receipt  of 
notification  of  the  referral. 

(O)  Receiving  Ccnnponents  shall  an¬ 
swer  request  referred  to  them  according 
to  the  time  limits  established  by  the 
FOIA.  Those  time  limits  shall  begin  upon 
receipt  of  the  referral  by  the  official  des¬ 
ignated  to  respond. 

(H)  Referrals  according  to  the  above 
procedures  shall  constitute  full  compli¬ 
ance  with  this  section  on  the  part  of  the 
referring  Component  and  are  not  re¬ 
gard  as  denials  of  original  requests. 

(x)  Fee  AssessTnenf.  (A) DOD  supports 
the  principle  that  all  citizens  should 
have  reasonable  access  to  the  Depart¬ 
ment’s  records.  The  legislative  history  of 
the  FOIA  makes  it  clear  that  fees  are  not 
to  be  used  to  discourage  requests  and 
to  this  end  Congress  limited  FOI  fees  to 
reasonable  standard  charges  for  docu¬ 
ment  search  and  duplication.  Congress 
also  stipiilated  that,  “Docmnents  shall  be 
furnished  without  charge  or  at  a  reduced 
charge  when  the  agency  determines  that 
waiver  or  reduction  of  the  fees  is  in  the 
public  interest  because  furnishing  the 
information  can  be  considered  as  pri¬ 
marily  benefiting  the  general  public." 
Based  on  this  guidance,  the  DOD  goals 
are  wide  public  access;  a  liberal  fees  pol¬ 
icy  when  releasing  requested  records  is 
in  the  interest  of  the  general  public;  and 
a  conservative  fees  policy  to  minimize 
expense  to  the  taxpayer  when  release  of 
the  records  primarily  benefits  private  in¬ 
dividuals  rather  than  the  general  public. 

(B)  In  keeping  with  the  goals  stated 
above,  the  first  $30.00  of  direct  search 
and  duplication  costs  for  a  single  FOIA 
request  will  be  waived.  However,  Com¬ 
ponents  may -set  aside  the  automatic 
waiver  provision  and  require  the  re¬ 
quester  to  justify  waiving  any  amount 
when  one  automatic  waiver  has  been 
granted,  and  the  circumstances  appear, 
on  the  basis  of  good  evidence,  to  indicate 
intention  to  abuse  the  automatic  waiver 
policy. 

(C)  If  a  requester  wishes  to  have  the 
public  assume  direct  search  and  repro¬ 
duction  costs  that  exceed  the  automatic 
waiver  threshold,  he  snould  provide  suf¬ 
ficient  information  in  his  request  to  en¬ 
able  the  Component  properly  to  exercise 
its  discretion.  A  simple  statement  that 


release  of  the  records  would  be  in  the 
public  interest  is  not  sufficient.  Since  the 
question  of  "benefiting  the  general  pub¬ 
lic"  hinges  on  the  use  of  the  information 
in  the  records,  the  identity  or  tax  status 
of  the  requester  or  the  statement  that  the 
record  will  be  made  public  is  not  neces¬ 
sarily  persuasive  grounds  for  waiver. 
Rather,  the  requester  should  provide  in¬ 
formation  concerning  the  planned  use  of 
the  information,  how  this  use  will  serve 
the  general  public  interest,  the  segment 
of  the  public  to  be  so  benefited,  and  other 
matters  pertinent  to  the  appropriateness 
of  public  payment.  It  should  be  noted 
that  this  information  in  no  way  influ¬ 
ences  the  decision  to  release  or  not  re¬ 
lease  the  record.  It  only  influences  the 
decision  as  to  whether  or  not  the  public 
will  assume  the  direct  search  and  repro¬ 
duction  portion  of  the  cost  associated 
with  the  request.  Hie  requester  Is  not 
required  to  provide  this  information  if 
he  does  not  want  the  public  to  bear  the 
cost  for  him. 

(D)  Decision  to  waive  or  reduce  fees 
which  exceed  the  automatic  waiver 
threshold  should  be  made  on  a  case-by¬ 
case  basis.  As  a  general  guide,  fees  will 
ordinarily  be  waived  when  any  of  the 
following  circumstances  are  met: 

(D  No  record  is  located.  Fees  may  be 
charged  if  the  requester  insists  upon  a 
search  and  agrees  to  such  fees  after  be¬ 
ing  informed  that  the  search  is  likely  to 
be  nonproductive. 

(2)  All  records  requested  are  denied. 

(3)  When  a  record  is  vcdxmtarily  cre¬ 
ated  to  preclude  an  otherwise  burden¬ 
some  effort  to  provide  voluminous 
amounts  of  available  records  including 
additional  information  not  requested. 
If  the  requester  consents,  he  may  be 
charged  for  this  service  under  provisions 
of  32  CFR  28a. 

(4)  News  media  requests. 

(5)  Nonprofit  interest  group  requests 
when  the  subject  of  the  requested  rec¬ 
ords  is  known  to  be  of  wide  public  inter¬ 
est  and  when  it  is  reasonable  to  expect 
that  the  organization  will  subsequently 
make  the  information  available  to  a  sig¬ 
nificant  segment  of  the  general  public. 

(8)  When  the  requester  is  indigent. 

(7)  When  assess^le  costs  are  found 
to  be  significantly  greater  than  estimated 
to  the  requester  or  that  the  upper  limit 
agreed  to  by  the  requester.  In  this  cir¬ 
cumstance,  the  Component  may  wish  to 
reduce  the  assessed  fee  to  the  estimate 
provided  or  to  the  upper  limit  specified 
by  the  requester.  See  paragraph  (a)  (11) 
of  this  section. 

(8)  When  a  previous  denial  is  reversed 
in  whole  or  in  part. 

(9)  When  time  extensions  beyond  stat¬ 
utory  provisions  were  volunta»'lly  agreed 
to  by  the  requester.  If  significant  cost 
was  involved,  a  reduction  of  fees  may  be 
a  more  appropriate  alternative  in  this 
circumstance. 

(xl)  Fee  Obligations.  (A)  Attempts  to 
be  responsive  to  reauesters  can  be  at  odds 
with  the  responsibility  to  minimize  costs 
of  administering  the  Freedom  of  Infor¬ 
mation  Program.  If  it  appears  that  the 
direct  search  and  reproduction  cost  as¬ 
sociated  with  a  request  will  exceed  the 


automatic  waiyer  threshold,  and  a  re¬ 
quest  for  public  payment  or  fees,  proc- 
to  pay,  or  has  not  substantiated  a  re¬ 
quest  for  public  payment  of  fees,  proc¬ 
essing  the  request  could  result  in  charg¬ 
es  that  the  requester  is  imwilling  to  pay. 
Even  if  requesters  state  a  willingness  to 
pay  any  direct  search  and  copy  cost  as¬ 
sociated  with  requests,  they  must  be 
protected  from  unwittingly  incurring  ob¬ 
ligations  which  far  exceed  expectations. 

(B)  In  order  to  be  as  responsive  as  pos¬ 
sible  to  FOIA  requests  while  minimizing 
vmwarranled  public  costs.  Components 
will  adhere  to  the  following  procediires: 

(D  If  the  requester  declares  his  will¬ 
ingness  to  pay  fees  and  does  not  substan¬ 
tiate  a  request  for  waiver,  emd  if  it  ap¬ 
pears  that  the  direct  search  and  repro¬ 
duction  costs  associated  with  the  request 
wUl  exceed  the  automatic  waiver  thresh¬ 
old.  the  request  need  not  be  processed 
and  the  requester  may  be  so  informed. 

(2)  If  the  requester  declares  his  will¬ 
ingness  to  pay  fees  up  to  a  specified 
amoimt  and  does  not  substantiate  a  re¬ 
quest  for  waiver,  do  not  exceed  the  speci¬ 
fied  amount  or  the  automatic  waiver 
threshold,  whichever  is  greater  without 
the  requester’s  consent. 

(3)  Subsequent  requests  from  per¬ 
sons  who  fail  to  discharge  fee  obliga¬ 
tions  should  not  be  processed  Tintll  pre¬ 
vious  obligations  have  been  discharged 
or  waived. 

(xli)  Authentication.  Records  provided 
under  this  section  shall  be  authenticated 
with  an  appropriate  seal  if  desired  by  the 
requester.  However,  this  service  is  in  ad¬ 
dition  to  that  required  imder  FOIA,  and 
is  not  included  in  the  FOIA  fees  sched¬ 
ule.  See  paragraph  (1)  of  this  section. 

(xlil)  Unified  and  Specified  Com¬ 
mands.  (A)  Requests  for  records  of  a 
Unified  or  Specified  Command  shall  be 
processed  within  the  administrative 
channels  established  by  DoD  Directive 
5100.3.' 

(B)  ’The  Commander  of  a  Unified  or 
a  Specified  Command,  with  the  concur¬ 
rence  of  the  Military  Department  des¬ 
ignated  by  DoD  Directive  5100.3'  may 
designate  Initial  Denial  Authorities 
within  headquarters  and  in  subordinate 
Unified  Commands.  However,  appellate 
authority  shall  reside  with  the  Military 
Department. 

(xiv)  FOIA  Records  Management. 
FOIA  records  will  be  maintained  and  dis¬ 
posed  of  in  accordance  with  Component 
disposition  schedules. 

(b)  FOIA  Reading  Rooms. — (1)  FOIA 
Reading  Room  Required.  Each  Compo¬ 
nent  shall  provide  an  appropriate  facil¬ 
ity  or  facilities  where  the  public  may  in¬ 
spect  and  copy  or  have  copied  the  ma¬ 
terials  described  below,  if  such  materi¬ 
als  exist  and  are  not  withheld  frcrni 
public  disclosure  under  provisions  of  the 
FOIA.  Components  may  share  Reading 
Room  facilities  if  the  public  is  not  unduly 
inconvenienced.  ’The  cost  of  copying  shall 


*  Filed  as  part  of  original.  Single  copies 
may  be  obtained.  If  needed,  from  the  U.S. 
Naval  Publications  and  Forms  Center  (for¬ 
merly  the  Naval  Supply  Depot).  5801  Tabor 
Avenue,  Philadelphia,  Pa.  19120,  Attention: 
Code  301. 
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be  charged  to  the  person  requesting  the 
material  according  to  paragraph  (a)  (4) 
(X)  and  paragraph  (e)  of  this  section. 

(2)  “(a)(2)”  Materials  To  Be  Avail¬ 
able.  The  POIA  requires  that  so-called 
“(a)  (2)”  materials  shall  be  made  avail¬ 
able  in  the  POIA  Reading  Room  for  in¬ 
spection  and  copying  unless  such  mate¬ 
rials  are  pubUshed  and  copies  are  offered 
for  sale.  Identifying  details  which,  if 
revealed,  would  create  a  clearly  unwar¬ 
ranted  invasion  of  personal  privacy  may 
be  deleted  from  “(a)(2)”  materials  made 
available  for  inspection  and  copying.  In 
every  case,  justification  for  the  deletion 
must  be  fully  explained  in  writing.  How¬ 
ever,  a  Component  may  publish  in  the 
Federal  Register  a  description  of  the 
basis  upon  which  it  will  delete  identifying 
details  of  particular  types  of  documents 
to  avoid  clearly  unw’arranted  invasions  of 
privacy.  In  appropriate  cases  the  Com¬ 
ponent  may  refer  to  this  description 
rather  than  write  a  separate  justification 
for  each  deletion.  So-called  “(a)(2)" 
materials  are;  ,,, 

(i)  All  final  opinions,  including  con¬ 
curring  and  dissenting  opinions,  and  or- 
ders  made  in  the  adjudication  of  cases, 
as  defined  in  5  U.S.C.  551,  Section  2,  of 
the  Administrative  Procedures  Act,  that 
may  be  cited,  used,  or  relied  upon  as 
precedents  in  future  adjudications. 

(ii)  Statements  of  policy  and  interpre¬ 
tations  of  less  than  general  applicability 
affecting  the  public  but  not  published 
in  the  Federal  Register. 

(iii)  Administrative  staff  manuals  and 
instructions,  or  portions  thereof,  which 
establish  DOD  policy  or  interpretations 
of  policy  that  affect  a  member  of  the 
public.  This  provision  does  not  apply  to 
instructions  for  employees  on  tactics  and 
techniques  to  be  us^  in  performing  their 
duties,  or  to  instructions  relating  only  to 
the  internal  management  of  the  Compo¬ 
nent.  Examples  of  manuals  and  instruc¬ 
tions  not  normally  made  available  are: 

(A)  Those  issued  for  audit,  investiga¬ 
tion,  and  inspection  purposes  or  those 
which  prescribe  operational  tactics, 
standards  of  performance,  or  criteria 
for  defense,  prosecution  or  settlement  of 
cases. 

(B)  Operations  and  maintenance 
manuals  and  technical  information  con¬ 
cerning  munitions,  equipment,  systems, 
and  foreign  intelUgence  operations. 

(3)  Indexes  of  “(a)  (2)”  Materials  To 
Be  Present,  (i)  Each  Component  shall 
maintain  in  each  facility  prescribed  in 
paragraph  (b)(1)  of  this  section  an  in¬ 
dex  of  materials  described  in  paragraph 
(b)(2)  of  this  section  which  are  issued, 
adopted,  or  promulgated,  after  July  4, 
1967.  No  "(a)(2)”  materials  issued, 
promulgated,  or  adopted  after  July  4, 
1967,  which  are  not  indexed  and  either, 
made  available  dr  published,  may  be 
relied  upon,  used  or  cited  as  precedent 
against  any  member  of  the  public  un¬ 
less  he  has  actual  and  timely  notice  of 
its  terms.  Such  materials  issued,  promul¬ 
gated,  or  adopted  before  July  4,  1967, 
need  not  be  indexed,  but  must  be  made 
available  upon  request  if  not  exempted 
under  this  section. 

(ii)  Bach  Component  shall  promptly 
publish  at  least  quarterly  and  distribute. 


by  sale  or  otherwise,  copies  of  each  in¬ 
dex  of  “(a)  (2)  ”  materials  or  supplement 
thereto  unless  it  publishes  in  the  Federal 
Register  an  order  containing  a  determi¬ 
nation  that  publication  is  unnecessary 
and  impracticable.  A  copy  of  each  index 
or  supplement  not  published  shall  be 
provid^  to  a  requester  at  a  cost  not  to 
exceed  the  direct  cost  of  duplication 
shown  in  paragraph  (e)  of  this  section. 

(iii)  Each  index  of  “(a)(2)”  mate¬ 
rials  or  supplement  thereto  should  be 
arranged  topically  or  by  descriptive 
words  rather  than  by  case  name  or  num¬ 
bering  system  so  that  members  of  the 
public  can  easily  locate  material.  How¬ 
ever,  case  name  and  numbering  arrange¬ 
ments  may  also  be  included  for  Com¬ 
ponent  convenience. 

(4)  Indexes  of  Records  Released,  (i) 
Each  Comp>onent  shall  maintain  in  each 
facility  prescribed  in  paragraph  (b)(1) 
of  this  section  an  index  of  records  re¬ 
leased  by  the  Component  after  February 
19,  1975,  in  response  to  FOIA  requests, 
and  which  the  Component  judges  to  be 
of  significant  public  interest  because  of 
the  current  or  former  newsworthiness 
of  the  information  contained  in  the  rec¬ 
ord,  or  because  the  information  in  the 
record  pertains  to  a  significant  segment 
of  the  general  public. 

(ii)  Each  Component  shall  promptly 
pubUsh  quarterly,  and  distribute  by  sale 
or  otherwise,  copies  of  each  index  or 
supplement  thereto. 

(iii)  Each  index  or  supplement  there¬ 
to  published  under  this  paragraph 
should  be  arranged  topically  by  subject 
or  descriptive  words  so  that  members 
of  the  pubUc  can  easily  locate  material 
of  interest  to  them. 

(5)  Other  Materials,  (i)  Any  avail¬ 
able  index  of  Component  material  pub¬ 
lished  in  the  Federal  Register,  such  as 
material  required  to  be  published  by  Sec¬ 
tion  552(a)(1)  of  the  FOIA,  should  be 
made  available  in  Component  FOIA 
Reading  Rooms. 

(ii)  Although  not  required  to  be  made 
available  in  response  to  FOI  requests 
or  in  FOIA  Reading  Rooms,  “(a)(2)” 
materials  should,  when  feasible,  be  made 
available  in  FOIA  Reading  Rooms  for 
inspection  and  copying. 

(c)  Exemptions. — (1)  General,  (i) 
Records  which  otherwise  would  have  to 
be  published  in  the  Federal  Register 
(32  CFR  296)  or  made  available  in  a 
library  or  reading  room  (paragraph  (b) 
of  this  section)  or  in  resp>onse  to  a  re¬ 
quest  for  a  record  imder  this  section, 
may  be  withheld  from  public  disclosure 
if  Uiey  fall  within  a  specific  exemption. 

(ii)  An  exempted  record,  or  reason¬ 
ably  segregable  portion  of  a  record, 
should  be  made  available  upon  the  re¬ 
quest  of  any  member  of  the  public  when 
in  the  judgment  of  the  releasing  Cwn- 
ponent  or  higher  authority,  no  sig¬ 
nificant  and  legitimate  governmental 
purpose  would  be  served  by  withholding 
it  imder  an  applicable  exemption. 

(2)  Exemptions.  The  following  types 
of  records  may  be  withheld  in  whole  or 
in  part  from  public  disclosure  unless 
otherwise  prescribed  by  law. 

(i)  Number  1.  Those  properly  and 
currently  classified  in  accordance  with 


established  regulations  such  as  32  CFR 
155  to  protect  the  interest  of  national 
defense  or  foreign  policy,  as  specifically 
authwized  under  the  criteria  established 
by  Executive  Order  and  implemented  by 
regulations. 

(ii)  Number  2.  Those  containing  rules, 
regulations,  orders,  manuals,  directives, 
ftnii  instructions  relating  to  the  internal 
personnel  rules  or  practices  of  a  Com¬ 
ponent  if  their  publication  or  inspection 
would  not  directly  affect  the  general 
public,  or  their  release  to  the  public 
would  substantially  hinder  the  effective 
performance  of  a  significant  function  irf 
the  Department  of  Defense.  Examples 
include: 

(A)  Those  operating  rules,  guidelines 
and  manuals  for  Department  of  Defense 
investigators,  inspectors,  auditors,  or 
examiners  that  must  remain  “privileged” 
in  order  for  the  Component  to  fulfill  a 
legal  requirement. 

(B)  Personnel  and  other  administra¬ 
tive  matters  such  as  examination  ques¬ 
tions  and  answers  used  in  training 
courses  or  in  the  determination  of  the 
qualifications  of  candidates  for  employ¬ 
ment,  entrance  to  duty,  advancement,  or 
promotion. 

(iii)  Number  3.  Those  concerning  mat¬ 
ters  which  a  statute  specifically  exempts 
from  disclosure  by  its  very  terms  which 
permit  no  discretion  on  the  issue  or  in 
accordance  with  criteria  established  by 
that  statute  for  withholding  or  referring 
to  particular  types  of  matters  to  be  with¬ 
held.  Examples  of  statutes  are: 

(A)  42  U.S.C.  2162,  Restricted  Data 
and  Formerly  Restrict^  Data. 

(B)  PX..  86-36,  Section  6  (National 
Security  Agency  Information  Exemp¬ 
tion)  . 

(C)  35  U.S.C.  181-188  (Patent  Secre¬ 
cy).  Any  records  containing  information 
relating  to  inventions  which  are  the  sub¬ 
ject  of  patent  applications  on  which  Pat¬ 
ent  Secrecy  Orders  have  been  issued. 

(iv)  Number  4.  Those  containing  trade 
secrets  or  commercial  or  financial  infor¬ 
mation  which  a  Component  receives  from 
a  source  outside  the  Component  with  the 
understanding  that  it  will  be  retained  on 
a  privileged  or  confidential  basis  in  ac¬ 
cordance  with  customary  handling  of 
such  records.  Such  records  are.  however, 
only  those  the  disclosure  of  which  would 
cause  substantial  harm  to  the  competi¬ 
tive  position  of  the  source  providing  the 
information:  Impair  the  Ciovemmwit’s 
ability  to  obtain  necessary  information 
in  the  future;  or  Impair  some  other  le¬ 
gitimate  governmental  interest.  Exam¬ 
ples  include  records  which  contain; 

(A)  Commercial  or  financial  informa¬ 
tion  received  in  confidence  in  connection 
with  loans,  bids,  contracts,  or  proposals, 
as  well  as  other  information  received  In 
confidence  or  privileged,  such  as  trade 
secrets.  Inventions  and  discoveries,  or 
other  proprietary  data. 

(B)  Statistical  data  and  commercial  or 
financial  Information  concerning  con¬ 
tract  performance,  income,  profits,  losses, 
and  expenditures,  if  offered  and  received 
in  confidence  from  a  contractor  or  poten¬ 
tial  contractor. 

(C)  Personal  statements  given  in  the 
course  of  inspections,  investigations,  or 
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audits,  where  such  statements  are  re¬ 
ceived  in  confldence  frinn  the  individual 
and  retained  in  confldence  because  they 
reveal  trade  secrets  or  commercial  or 
flnanciai  information  normally  consid¬ 
ered  confidential  or  privileged. 

(D)  Financial  data  provided  in  confl¬ 
dence  by  private  employers  in  connection 
with  locality  wage  surveys  which  are  used 
to  fix  and  adjust  pay  schedules  applicable 
to  prevailing  rate  employees  within  the 
Department  of  Defense. 

(v)  Number  5.  Except  as  provided  in 
paragraph  (c)  (2)  (v)  (B)  through  (E)  of 
this  section,  internal  advice,  recommen¬ 
dations  and  evaluations  as  contrasted 
with  factual  matters,  which  are  reflected 
in  records  pertaining  to  the  decision¬ 
making  process  of  an  agency,  whether 
within  or  among  agencies  (as  defined  in 
5  U.S.C.  551  or  within  or  among  Compo¬ 
nents  of  an  agency.)  Examples  include: 

(A)  The  nonfactual  portions  of  staff 
papers  containing  staff  advice,  opinions, 
or  suggestions. 

(B)  Advice,  suggestions  or  evaluations 
prepared  on  behalf  of  the  Department 
of  Defense  by  individual  consultants  or 
by  boards,  committees,  councils,  groups, 
panels,  conferences,  commissions,  task 
forces,  or  other  similar  groups  that  are 
formed  for  the  piupose  of  obtaining  ad¬ 
vice  and  recommendations. 

(C)  Those  nonfactual  portions  of 
evaluations  by  Component  personnel  of 
contractors  and  their  products  which 
contain  recommendations  or  advice  by 
Government  employees  about  the  con- 
tractor  or  product. 

(D)  Advance  information  of  a  specu¬ 
lative,  tentative  or  evaluative  nature  on 
such  matters  as  proposed  plans  to  pro¬ 
cure,  lease,  or  otherwise  acquire  and  dis¬ 
pose  of  materials,  real  estate,  facilities, 
or  functions  when  such  information 
would  provide  undue  or  unfair  competi¬ 
tive  advantage  to  private  personal  inter¬ 
ests  or  would  imp^e  legitimate  govern¬ 
mental  functions. 

(E)  Records  which  are  exchanged  be¬ 
tween  agency  personnel  and  within  and 
among  Components  or  agencies  as  part 
of  the  preparation  for  anticipated  ad¬ 
ministrative  proceedings  by  an  agency, 
or  litigation  before  any  Federal,  State, 
or  military  court. 

(F)  Those  portions  of  official  reports 
of  inspection,  audits,  investigations,  or 
surveys  pertaining  to  safety,  security,  or 
the  internal  management,  administra¬ 
tion,  or  operation  of  one  or  more  Com¬ 
ponents  of  the  Department  of  Defense 
when  these  records  have  traditionally 
been  treated  by  the  courts  as  “privileged” 
against  disclosure  in  litigation. 

If  any  such  intra-  or  intergency  rec¬ 
ord,  or  reascmably  segregable  portion 
of  such  record  would  routinely  be  made 
available  through  the  “discovery  proc¬ 
ess”  in  the  course  of  litigation  with  the 
agency  (l.e.,  the  process  by  which  liti¬ 
gants  obtain  information  from  each 
other  that  is  relevant  to  the  issues  in  a 
trial  or  hearing),  then  it  should  not  be 
withheld  from  the  general  public.  If, 
however,  the  information  would  only  be 
made  available  through  the  discovery 
process  by  special  order  of  the  court 


based  on  the  particular  needs  of  a  liti¬ 
gant  balanced  against  the  interests  of 
the  agency  in  maintaining  its  ccmflden- 
tiality,  then  the  record  or  document  need 
not  be  made  available  to  a  member  of 
the  general  public.  Intra-  or  inter-agency 
memorandmns  or  letters  which  are  fac¬ 
tual,  or  those  reascmably  segregable  por¬ 
tions  which  are  factu^,  are  routinely 
made  available  through  “discovery,” 
“unless  privileged”  and  should,  therefore, 
be  made  available  to  a  requester  unless 
the  factual  material  is  “privileged”  or 
otherwise  exempt  from  release  under 
paragraph  (c)  (1)  of  this  section.  A  di¬ 
rection  or  order  from  a  superior  to  a 
subordinate,  though  ctmtained  in  an  in¬ 
ternal  communication,  generally  cannot 
be  withheld  from  a  requester  if  it  consti¬ 
tutes  policy  guidance  or  a  decision,  as 
distinguished  from  a  discussion  of  pre¬ 
liminary  matters  that  would  compromise 
the  decision-making  process.  An  internal 
communication  concerning  a  decision 
which  subsequently  has  been  a  matter 
of  public  record  must  be  made  available 
to  a  requester  when  the  decision’s  ra¬ 
tionale  is  incorporated  by  reference,  ex¬ 
plicitly  or  implicitly,  in  the  rcord  con¬ 
taining  that  decision. 

(vi)  Number  6.  Information  in  person¬ 
nel  and  medical  flies,  as  well  as  informa¬ 
tion  in  similar  flies,  that,  if  disclosed  to 
a  member  of  the  public  would  result  in 
a  clearly  unwarranted  invasion  of  per¬ 
sonal  privacy.  Examples  of  flies  similar 
to  personnel  and  medical  flies  include: 

(A)  Those  compiled  to  evaluate  or  ad¬ 
judicate  the  suitability  of  candidates  for 
employment  (including  membership  in 
the  Armed  Forces)  and  the  eligibili^  of 
individuals  (civilian,  military  or  in¬ 
dustrial)  for  security  clearances  or  for 
access  to  particularly  sensitive  classifled 
information. 

(B)  Files  containing  reports,  records, 
and  other  material  pertaining  to  per¬ 
sonnel  matters  in  which  administrative 
action,  including  disciplinary  action,  may 
be  taken. 

In  determining  whether  the  realease 
of  information  would  result  in  a  “clearly 
imwarranted  invasion  of  pers(mal  pri¬ 
vacy,”  consideration  should  be  given  to 
the  stated  or  ascertained  purpose  of  the 
request.  When  determining  whether  a 
release  is  “clearly  imwarranted,”  the 
public  interest  in  satisfying  this  purpose 
must  be  balanced  against  the  sensitivity 
of  the  privacy  Interest  being  threatened. 
'Hiis  exemption  shall  not  be  exercised  in 
an  attempt  to  protect  the  privacy  of  a 
deceased  person,  but  may  be  used  to  pro¬ 
tect  the  privacy  of  the  deceased  person’s 
family.  An  individual’s  personnel, 
medical,  or  similar  file  may  be  withheld 
from  him  or  from  his  designated  legal 
representative  only  to  the  extent  con¬ 
sistent  with  5  U.S.C.  552a,  the  Flivacy 
Act  of  1975.  A  clearly  unwarranted  in¬ 
vasion  of  the  privacy  of  others  Identi¬ 
fied  in  that  record  may  constitute  a 
basis  for  deleting  reasonably  segregable 
portions  of  a  record  even  when  providing 
it  to  the  subject  of  the  record. 

(vli)  Number  7.  Those  investigative 
records  complied  for  the  puropse  en¬ 
forcing  civil,  criminal,  or  military  law. 


including  the  implementation  of  execu¬ 
tive  orders,  or  regulations  issued  pur¬ 
suant  to  law. 

Kotx. — ^Thls  exemption  applies,  however, 
only  to  the  extent  that  the  release  oX  a  rec¬ 
ord  or  portion  of  a  record  would: 

(1)  Interfere  with  enfcM-cement  proceed- 
Ings. 

(2)  Deprive  a  person  of  the  right  to  a  fair 
trial  or  an  impartial  adjudication. 

(3)  Constitute  an  unwarranted  Invasion 
of  personal  privacy  of  a  living  person.  Includ¬ 
ing  surviving  family  members  of  an  Individ¬ 
ual  identified  In  such  a  record. 

(4)  Disclose  the  Identity  of  a  confidential 
source. 

(6)  Disclose  confidential  information 
furnished  only  from  a  confidential  source 
and  obtained  by  a  criminal  law  enforcement 
authority  In  a  criminal  Investigation  or  by 
an  agency  conducting  a  lawful  national 
security  Intelligence  Investigation. 

(6)  Disclose  Investigative  techniques  and 
procedures  not  already  In  the  public  domain 
and  requiring  protection  against  public 
disclosure  to  Insme  their  effectiveness. 

(7)  Endanger  the  life,  physical  safety,  or 
well-being  of  law  enforcement  personnel  or 
their  families. 

Examples  include:  (A)  Statements  of 
witnesses  and  other  material  developed 
during  the  course  of  the  investigation 
and  all  materials  prepared  in  connection 
with  related  government  litigation  or  ad¬ 
judicative  proceedings. 

(B)  The  identity  of  Arms  or  indivi¬ 
duals  being  Investigated  for  alleged  ir¬ 
regularities  involving  contracting  with 
the  Department  of  Defense  when  no  in¬ 
dictment  has  been  obtained  nor  any  civil 
action  filed  against  them  by  the  United 
States. 

(C)  Information  obtained  in  confld¬ 
ence,  expressed  or  implied,  in  the  course 
of  a  criminal  investigation  by  a  criminal 
law  enforcement  agency  or  office  within 
a  Component,  or  a  lawful  nationsd 
security  Intelligence  Investigation  c(m- 
ducted  by  an  authorized  agency  or  of¬ 
fice  within  a  Component  for  the  purpose 
of  obtaining  affirmative  or  counter-in¬ 
telligence  information. 

The  right  of  individual  litigants  to  in¬ 
vestigate  records  currently  available  by 
law  is  not  diminished.  When  the  subject 
of  an  investigative  record  is  the  requester 
of  that  record,  it  may  be  withheld  only 
in  accordance  with  reerulations  imple¬ 
menting  5  U.S.C.  552a. 

(vili)  Number  8.  Hiose  contained  in 
or  related  to  examination,  operating,  or 
ccHidltion  reiports  prepared  by,  on  behalf 
of,  or  for  the  use  of  any  agency  respon¬ 
sible  for  the  regulation  or  supervision  of 
financial  institutions. 

(ix)  Number  9.  Those  containing  geo¬ 
logical  and  geophysical  informaticm  and 
data  (including  maps)  concerning  wells. 

(d)  "For  Official  Use  Only"  Mater¬ 
ials. —  (i)  General,  (i)  Information 
which  is  not  classified  pursuant  to 
32CFR155  but  which  requires  withhold¬ 
ing  from  the  public  for  one  or  more  of 
the  reasons  cited  in  FOIA  exemptions  2 
through  9  (see  paragraph  (c)  of  this  sec¬ 
tion)  shall  be  considered  as  being  for 
official  use  only. 

(11)  The  prior  application  of  FOUO 
markings  is  not  a  conclusive  basis  for 
withholding  a  record  that  is  requests 
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under  the  FOIA.  When  such  a  record  is 
requested,  the  information  in  it  will  be 
evaluated  to  determine  whether,  under 
current  circumstances.  FOIA  exemptions 
aiHily  and  a  significant  and  legitimate 
governmental  purpose  would  be  served 
by  withholding  the  record  or  portions 
of  it. 

(iii)  Records  or  portions  of  records 
containing  information  that  should  be 
withheld  from  th^  public  under  FOIA 
exemptions  2  through  9  are  subject  to 
the  marking  instructions  in  paragraph 
(d)  (2)  of  §  286.6.  No  other  material  may 
be  considered  or  marked  “For  Official  Use 
Only”  (FOUO).  Records  such  as  notes, 
worthing  papers,  and  drafts  retained  as 
historical  evidence  of  Component  actions 
enjoy  no  special  nondisclosure  status 
apart  from  the  exemptions  of  the  FOIA. 

(iv)  Conversely,  broause  administra¬ 
tive  realities  often  preclude  the  syst«n- 
atic  application  of  markings  to  all  ma¬ 
terials  containing  FOUO  information, 
records  requested  under  the  FOIA  that 
do  not  bear  such  markings  will  not  be 
assumed  to  be  releasable  without  exami¬ 
nation  for  the  presence  of  FOUO  infor¬ 
mation  that  requires  continued  protec¬ 
tion. 

(V)  Marking  of  records  at  the  time  of 
creation  provides  notice  of  FOUO  con¬ 
tent.  and  paragraph  marking,  as  de¬ 
scribed  below,  facilitates  review  when  a 
record  is  requested  imder  the  FOIA. 
Therefore,  such  marking  is  encouraged. 
However,  heads  of  Ccunponents  may.  at 
their  discretion,  waive: 

(A)  Paragraph  marking  in  records 
created  by  persons  who  lack  the  skill  to 
ascertain  the  relevance  of  particular 
FOIA  exempticms,  when  records  are 
generated  in  such  volume  as  to  make 
paragraph  marking  an  inordinate  ad¬ 
ministrative  burden. 

(B)  The  marking  of  individual  fold¬ 
ers.  records  and  files  ccmtaining  special 
kinds  of  subject  matter,  such  as  person¬ 
nel  and  medical  files,  investigative  files, 
or  contract  bids  and  pit^xisals,  which  are 
covered  by  specific  rules  of  public  release 
that  are  known  to  the  custodians  of  such 
materials.  However,  markings  may  be 
applied  when  deemed  necessary  to  pre¬ 
clude  inadvertent  public  disclosure  of 
such  FOUO  material. 

(vi)  Information  in  a  technical  rec¬ 
ord  that  has  been  determined  to  require 
a  distributicm  statement  pursuant  to 
DOD  Directive  5200.20  *  shall  bear  that 
statement  and  shall  not  be  maiiced 
FOUO. 

(2)  Markings,  (i)  Paragraphs  con¬ 
taining  information  meeting  the  criteria 
set  forth  in  paragraph  (d)(1)  (i)  of 
§  286.6  will  be  marked  parenthetically 
with  the  abbreviation  “FOUO”  plus  the 
numerals  of  the  applicable  nonsecurity 
FOIA  exemptions.  For  exanqsle:  an  un¬ 
classified  paragraph  numbered,  ‘T2a” 
and  containing  information  which  stat¬ 
utes  authorize  or  require  be  withheld 
from  public  disclosure  would  be  marked 
“12a.  (FOUO-3)”;  unclassified  para¬ 
graph  numbered  "3.”  and  containing 
staff  advice  and  recommendations  (ex¬ 
emption  5)  c(xiceming  the  internal  prac¬ 


tices  of  a  Comp(ment  (exempticxi  2) 
would  be  marked  “3.  (FOUO-25) .” 

(ii)  A  paragraph  ccxitaining  both 
classified  information  and  FOUO  infor¬ 
mation  will  bear  the  classification  mark¬ 
ing  first,  followed  in  separate  paren¬ 
theses  by  the  FOUO  marking.  For  exam¬ 
ple.  a  paragraph  containing  proprietary 
trade  information  in  a  context  pr(H>erly 
classified  Top  Secret  would  be  mailted 
“(TS)  (FOUO-4).” 

(iii)  In  addition  to  the  paragraph 
marking  specified  above,  an  unclassified 
record  containing  FOUO  information 
will  be  marked  “For  Official  Use  Only” 
at  the  bottom  on  the  outside  of  the  front 
cover  (if  any),  on  the  first  page,  on  the 
back  page,  and  on  the  outside  of  the 
back  cover  (if  any) . 

(iv)  Within  a  classified  document,  an 
individual  page  (i.e.,  side  of  a  leaf  of 
paper)  that  contains: 

(A)  Both  FOUO  and  classified  infor¬ 
mation  shall  be  marked  at  top  and  bot¬ 
tom  with  the  highest  security  classifica¬ 
tion  of  information  appearing  on  that 
page. 

(B)  FOUO  information  but  no  classi¬ 
fied  material  shall  be  marked  “For  Of¬ 
ficial  Use  Only”  at  the  bottom  of  the 
page. 

(V)  Other  information  media,  such  as 
photographs,  films,  tapes,  slides,  etc., 
shall  be  marked  “For  Officisil  Use  Only” 
or  “FOUO”  in  a  manner  that  assures 
that  a  recipient  or  viewer  will  be  aware 
of  the  status  of  the  information  therein. 

(vi)  FOUO  material  transmitted  out¬ 
side  the  DoD  requires  application  of  an 
expanded  marking  to  explain  the  signifi¬ 
cance  of  the  “FV)r  Official  Use  Only” 
marking  applied  for  internal  DoD  iden¬ 
tification.  This  may  be  accomplished  by 
typing  or  stamping  the  following  state¬ 
ment  on  the  record  prior  to  transfer: 
This  document  contains  information  ex¬ 
empt  fnxn  mandatory  disclosure  under 
FOIA.  Exemptions _ apply. 

(3)  Dissemination  and  transmission. 

(1)  Until  FOUO  status  is  terminated  in 
accordance  with  paragraph  (d)  (5)  of 
S  286.6  the  release  and  transmission  in¬ 
structions  in  this  section  apply. 

(ii)  FOUO  information  may  be  dis¬ 
seminated  within  DoD  Components  and 
between  officials  of  Components  and  DoD 
contractors  and  grant^  as  necessary 
to  conduct  official  business  for  the  DoD. 
Recipients  shall  be  made  aware  of  the 
status  of  such  information,  and  trans¬ 
mission  shall  be  by  means  that  will  pre¬ 
clude  unauthorized  public  disclosure. 
Transmittal  documents  should  call  at¬ 
tention  to  the  presence  of  FOUO  at¬ 
tachments. 

(iii)  DoD  holders  of  FOUO  informa¬ 
tion  are  authorized  to  convey  such  in¬ 
formation  to  officials  in  other  depart¬ 
ments  and  agencies  of  the  Executive  and 
Judicial  Branches  when  the  information 
is  required  to  carry  out  a  Governmental 
funcUon  as  long  as  the  informaticm  is 
not  protected  under  the  Privacy  Act  or 
qualifies  for  routine  disclosure  luider  the 
provisions  of  that  Act.  Records  thus 
transmitted  shall  be  marked  “For  Official 
Use  Only”  as  described  in  paragraph  (d) 

(2)  of  this  secticm,  and  the  recipient 


shall  be  advised  that  the  information  is 
exempted  from  mandatory  public  dis¬ 
closure  pursuant  to  the  FOIA  (see  para¬ 
graph  (d)  (2)  (vi)  of  this  section)  and  of 
any  other  special  handling  instructions. 

(iv)  Release  of  FOUO  information  to 
Members  of  Congress  is  governed  by  DoD 
Directive  5400.9.*  Release  to  the  General 
Accoimting  Office  (GAO)  is  governed  by 
DoD  Directive  7650.1.*  Records  released 
to  the  Congress  or  GAO  should  be  re¬ 
viewed  to  determine  whether  informa¬ 
tion  therein  warrants  FOUO  status  \m- 
der  the  criteria  set  forth  in  paragraph 
(d)(1)  (i)  of  this  section.  If  not,  prior 
FOUO  markings  shall  be  removed  or  ef¬ 
faced.  If  withholding  criteria  are  met, 
the  records  shall  be  marked  as  described 
in  paragraph  (d)  (2)  of  this  section,  and 
the  recipient  shall  be  provided  an  expla¬ 
nation  of  the  rationale  for  such  exemp¬ 
tion  and  marking  of  the  records. 

(v)  Records  containing  FOUO  infor¬ 
mation  shall  be  transported  in  a  man¬ 
ner  that  precludes  disclosure  of  the 
contents.  When  not  commingled  with 
classified  information,  FOUO  informa¬ 
tion  may  be  sent  via  first-class  mail  and 
ordinary  parcel  post.  Bulky  shipments, 
such  as  distributions  of  FOUO  directives 
or  testing  materials,  that  otherwise  qual¬ 
ify  imder  postal  regulations,  may  be  sent 
via  fourth-clsiss  mail. 

(vi)  Electrically  transmitted  messages 
containing  FOUO  information  shall  be 
paragraph-msu^ed  in  accordance  with 
paragraph  (d)  (2)  of  this  sectkm,  if  fea¬ 
sible.  In  any  event,  unclassified  messages 
containing  FOUO  informaticm  shall  con¬ 
tain  the  abbreviation  “FOUO”  just  prior 
to  the  beginning  of  the  text.  Etuch  mes¬ 
sages  shall  be  transmitted  in  accordance 
with  the  commimications  security  pro¬ 
cedures  set  forth  in  ACP-121  (US  Supp 
1)  for  FOUO  informati<Hi. 

(4)  Safeguarding.  (1)  Records  deter¬ 
mined  to  be  FOUO  shall  not  be  left  un¬ 
attended  in  work  areas  accessible  to  un¬ 
official  personnel,  but  will  be  placed  in 
an  out-of -sight  location. 

(ii)  At  the  close  of  business,  FOUO 
records  shall  be  stored  so  as  to  preclude 
unauthorized  access.  Filing  such  mate¬ 
rial  with  other  unclassified  records  in 
unlocked  files,  desks,  etc.,  will  be  ade¬ 
quate  where  normal  U.S.  Government  or 
Government-contractor  internal  building 
security  is  provided  during  nonduty 
hours.  Where  such  internal  security  con¬ 
trol  is  not  exercised,  locked  buildings 
or  room  normally  provide  adequate 
after-hour  protection.  If  such  protection 
is  not  ccmsidered  adequate,  FOUO  mate¬ 
rial  will  be  stored  in  locked  capacities 
such  as  file  cabinets,  desks,  or  bookcases. 

(5)  Termination.  The  originator  or 
other  c(Hnpetent  authority  will  terminate 
“for  official  use  only”  marking  or  status 
as  soon  as  circumstances  indicate  that 
information  no  longer  requires  protection 
from  public  disclosure  under  the  criteria 
set  forth  in  paragrapAi  (d)(1)  of  this 
section.  The  originator  shall,  at  the  time 
of  origination  and  to  the  maximum  ex¬ 
tent  practical,  provide  a  predetermined 
date  or  event  for  automatic  termination 
of  the  protective  marking  “FOUO”,  Such 
date  or  event  shall  be  annotated  (m  the 
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front  cover,  title  page,  or  first  page  of 
the  record  In  the  following  manner;  can¬ 
cel  protective  marking  cm  (date  mr 
event).  When  FOUO  status  is  termi¬ 
nated,  except  as  may  have  been  auto¬ 
matically  provided  for,  all  known  holders 
shall  be  notified,  insofar  as  is  practical. 
Upon  notification,  holders  should  efface 
or  remove  “For  official  use  only”  mark¬ 
ings  and  markings  applied  in  accordance 
with  paragraph  (d)  (2)  (vi)  of  this  sec- 
tlcm,  but  records  in  file  or  storage  need 
not  be  retrieved  solely  for  this  purpose. 

(6)  Disposal,  (i)  Nonrecord  copies  of 
POUO  materials  may  ordinarily  be  de¬ 
stroyed  by  tearing  each  copy  into  pieces 
so  as  to  reasonably  preclude  reconstruc¬ 
tion,  and  placing  them  in  regular  trash 
containers.  Where  local  circumstances 
or  experioice  indicates  that  this  destruc- 
timi  method  is  not  sufficiently  protective 
of  FOUO  Information,  local  authorities 
may  direct  other  methods  but  must  give 
due  consideration  to  additional  expense 
balanced  against  the  degree  of  sensitivity 
of  the  t3T3e  of  FOUO  documents  will'  be 
disposed  of  in  accordance  with  the  dis- 
po;^  standards  established  by  Chapter 
33  of  Title  44,  United  States  Code,  Dis¬ 
posal  of  Records,  as  implement^  by 
Component  regulations. 

(7)  Unauthorized  Disclosure.  The  un¬ 
authorized  disclosure  of  FOUO  records 
does  not  constitute  an  unauthorized  dis¬ 
closure  of  classified  DoD  information. 
However,  appropriate  administrative  ac¬ 
tion  shall  be  taken  to  fix  responsibility 
for  imauthorized  disclosure,  and  appro¬ 
priate  disciplinary  action  will  be  taken. 
Unauthorized  disclosure  of  FOUO  infor¬ 
mation  that  is  protected  by  the  Privacy 
Act  may  also  result  in  criminal  sanctions 
against  responsible  persons.  The  DoD 
activity  which  originated  the  FOUO  in¬ 
formation  shall  be  Informed  of  its  im¬ 
authorized  disclosure. 

(e)  Fee  schedule. — (1)  General.  The 
fees  described  in  this  paragraph  apply 
to  FOTA  requests.  They  reflect  direct 
search  and  duplication  costs,  recovery 
of  which  is  permitted  by  the  FOTA.  They 
are  neither  intended  to  imply  that  fees 
must  be  charged  in  connection  with  pro¬ 
viding  information  to  the  public  in  the 
routine  course  of  business  nor  are  they 
meant  as  a  substitute  for  any  other 
schedule  of  fees,  as  described  in  the  DoD 
Instruction  (32CFR288)  established  for 
another  purpose. 

(2)  Application.  The  fee  schedule  con¬ 
tained  in  this  paragraph  is  used  to  com¬ 
pute  direct  search  and  duplication  costs 
associated  with  processing  a  given  FYee- 
dom  of  Information  request.  Decisions 
to  charge  fees  will  be  based  on  the  fee 
policies  set  forth  in  paragraph  (c)(10) 
of  this  section.  Search  fees  will  be  com¬ 
puted  based  on  time  actually  spent. 
Neither  time-based  nor  dollar-based 
minimum  charges  for  search  and  dupL<- 
cation  are  authorized. 

(3)  Search  fees. — (i)  Manual  Search. 


Type 

Onde 

Hourly 

rete 

Clericel . 

E9/088  end  below _ 

$6 

EreentiTe _ 

07/0BI4  end  ebove... 

18 

AU  other _ 

12 

(il)  Computer  search  will  be  based  on 
direct  cost  only  of  the  Central  Process¬ 
ing  Unit,  input/output  devices,  and 
memory  capacity  of  the  actual  computer 
configuration  used. 

(lii)  Actual  cost  of  transporting  rec¬ 
ords  (»*  personnel  to  the  seandi  site  may 
be  included. 

(4)  Duplication  fees. 

Type:  Coet  per  page,  cents 

Office  copy _  10 

Microfiche  _  25 

Printed  msterUU _  1 

(5)  Audiovisual  Documentary  Mate¬ 

rial.  Search  costs  are  computed  as  for 
any  other  record.  Duplicating  cost  is  the 
actual  direct  cost  of  reproducing  the 
material  including  the  wage  of  the  per- 
son(s)  doing  the  work.  Audiovisual  ma¬ 
terials  provided  to  a  requester  need  not 
be  in  reproducible  format  or  of  repro¬ 
ducible  quality.  ' 

(6)  Other  records.  Direct  search  and 
duplication  cost  for  any  record  not  de¬ 
scribed  above  will  be  computed  in  the 
manner  described  for  audivlsual  docu¬ 
mentary  material. 

(f)  Release  of  records  to  Officials. — 

(1)  Requests  from  ‘‘Persons”.  The  Access 
provisions  of  the  FOIA  are  reserved  for 
“persons”  with  private  interests  as  op¬ 
posed  to  governments  seeking  informa¬ 
tion  related  to  exercising  the  functions 
of  government.  Release  of  records  to  in¬ 
dividuals  under  the  PXDIA  is  considered 
public  release  imless  release  was  condi¬ 
tioned  on  special  circumstances  of  the 
requester. 

(2)  Requests  from  Officials.  Requests 
from  officials  of  Federal,  state  or  local 
governments  for  Component  records 
should  be  honored  on  an  expeditious 
basis  whenever  possible.  However,  for 
purposes  of  determining  whether  the 
records  will  be  provided,  such  officials 
acting  in  an  individual  capacity  or  in¬ 
voking  the  FOIA  in  any  capacity  will  be 
considered  the  same  as  any  other  person. 

(3)  Privileged  release  to  officials,  (i) 
Subject  to  the  provisions  of  32  CFR  155, 
applicable  to  classified  information,  and 
32  CFR  286a,  applicable  to  personal  pri¬ 
vacy,  records  exempt  from  release  under 
paragraph  (c)  of  this  section  to  a  person 
requesting  them  may  be  authenticated 
and  released,  in  accordance  with  Com¬ 
ponent  regulations,  to  officials  requesting 
them  on  behalf  of  local,  state  or  Federal 
governmental  bodies,  whether  legislative, 
executive,  administrative  or  judicial,  as 
follows: 

(A)  To  the  Congress  in  accordance 
with  DoD  Directive  5400.4.* 

(B)  To  the  Federal  courts,  whenever 
ordered  by  officers  of  the  court  as  neces¬ 
sary  for  the  pro[>er  administration  of 
justice. 

(C)  To  other  Federal  agencies,  both 
executive  and  administrative,  as  deter¬ 
mined  by  the  head  of  a  Compmient  or 
his  designee. 

(D)  To  state  and  local  officials  as  de¬ 
termined  by  the  head  of  a  Component  or 
his  designee. 

(ii)  Components  will  inform  officials 
receiving  records  under  the  provisions  of 
paragraph  (b)  (3)  (i)  of  S  286.6  that  these 


records  are  exempt  from  release  under 
the  FOIA  and  are  privileged.  Compo¬ 
nents  will  also  advi^  officials  of  &ny 
special  handling  instructions. 

(g)  Processing  instructions. — (1)  Ini¬ 
tial  requests. — (i)  General.  Subject  to 
the  exemptions  set  forth  in  paragraph 
(c)  of  this  section,  a  record  of  a  Com¬ 
ponent  shall  be  made  available  in  re¬ 
sponse  from  a  person  who  complies  with 
reasonable  procedural  requirements.  Re¬ 
quests  made  imder  the  authority  of  the 
F*reedom  of  Information  Act  shall  be 
processed  in  accordance  with  this  and 
implementing  regulations.  Other  re¬ 
quests  for  information,  including  re¬ 
quests  for  records,  should  be  answered 
priHnptly  in  accordance  with  other  es¬ 
tablished  procedures. 

(il)  FOIA  roles.  Several  categories  of 
persons  play  important  roles  in  the  Free¬ 
dom  of  Informaticm  process.  Records 
managers  become  involved  in  locating 
requested  records.  The  holder  of  the  rec¬ 
ord  or  subject  matter  expert  must  con¬ 
tribute  to  the  decision  to  release  or  deny 
the  record  with  advice  from  legal  experts 
concerning  the  applicability  of  the  nine 
exemptions.  The  public  affairs  expert 
can  make  a  major  contribution  to  the 
“significant  and  legitimate  governmental 
purpose”  test  on  denials.  Moreover,  he 
must  be  aware  of  records  released  that 
contain  potentially  newsworthy  material 
or  when  the  withholding  of  a  record  is 
likely  to  be  publicly  challenged.  Since 
the  FOIA  is  a  public  disclosure  statute, 
the  public  affairs  expert  has  a  pivotal 
role  in  the  Freedom  of  Information  proc¬ 
ess.  For  this  reason,  it  is  prudent  to  ad¬ 
minister  the  FOIA  Program  through 
public  affairs  channels.  Accordingly,  the 
Secretary  of  Defense  has  designated  the 
Assistant  Secretary  of  Defense  (Public 
Affairs)  to  direct  and  administer  the 
DoD  FOIA  Program.  If  heads  of  Com¬ 
ponents  elect  not  to  designate  public 
affairs  officials  as  the  officials  respon¬ 
sible  for  their  FOIA  programs,  they 
must  ensure  that  public  affairs  officers 
are  included  In  the  coordination  process 
and  that  public  affairs  considerations 
are  given  proper  regard  in  FOIA 
determinations. 

(iii)  Release  authority.  The  initial  de¬ 
termination  to  release  a  record  may  be 
made  at  any  suitable  level  and  by  any 
suitable  official  designated  by  the  Com¬ 
ponent. 

(iv)  Initial  denial  authority  (IDA). 
Authority  to  deny  records  should  be  lim¬ 
ited.  In  designating  its  denial  authori¬ 
ties  a  Component  should  balance  the 
goals  of  centralization  of  authority  to 
promote  uniform  decisions  and  decen¬ 
tralization  to  facilitate  responding  with¬ 
in  the  time  limitations  of  the  Act. 

(V)  Time  of  receipt.  AFOIA  request 
has  been  received  by  a  CcMnponent  when 
it  reaches  the  official  designated  to  re¬ 
spond  for  the  record  requested.  A  mis¬ 
directed  FOI  request  shall  be  immedi¬ 
ately  forwarded  with  its  envelope  and  a 
statement  of  when  the  request  was  re¬ 
ceived  to  the  proper  official. 

(Vi)  Reasons  for  Not  Providing  Rec¬ 
ords  Requested  Under  the  FOIA.  There 
are  only  six  legitimate  reasons  for  not 
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satisfying  requests  under  the  Act.  They 

OA)  The  material  requested  is  not  a 
record  within  the  meaning  of  the  POIA 
and  this  section.  (See  paragraphs  (a) 

(3)  (ii)  and  (a)  (4)  (vii)  of  this  section.) 

(B)  A  record  has  not  been  described 
with  sufficient  particularity  to  enable 
the  Component  to  locate  it  by  conducting 
a  reasonable  search  for  the  record.  (See 
paragraph  (a)  (4)  (viii)  of  this  section.) 

(C)  The  requester  has  imreasonably 
failed  to  comply  with  procedural  re¬ 
quirements,  including  payment  of  fees, 
imposed  by  this  section  or  Component 
implementing  regulations. 

(D)  The  Component  determines, 
through  knowledge  of  its  files  and  rea¬ 
sonable  search,  that  it  does  not  hold  a 
record  request^.  Such  a  finding  is  not 
a  denial. 

(E)  The  Component  determines  that 
the  request  should  be  handled  under 
Privacy  Act  procedures  (See  paragraph 
(a)  (4)  (iii)  of  this  section.) 

(P)  A  record  is  denied  in  accordance 
with  procedures  set  forto  in  the  FOIA 
and  this  section.  (See  paragraph  (g)(1) 

(ix)  of  this  section. 

(vii)  Denial  tests.  To  deny  a  record, 
a  Component  must  determine  that  it 
meets  both  of  the  following  tests: 

(A)  The  record  is  included  in  one  or 
more  of  the  nine  categories  of  records 
exempt  from  mandatory  disclosure  im- 
der  the  Act  (See  paragraph  (c)  of  this 
section.) 

(B)  A  significant  and  legitimate  gov¬ 
ernmental  purpose  is  served  by  withhold¬ 
ing  the  record. 

(viii)  Reasonably  segregable  portions. 
Although  portions  of  some  records  may 
be  denied,  the  remaining  reasonably  seg¬ 
regable  portions  must  be  released  to  the 
requester  when  the  meaning  of  these 
portions  is  not  distorted  by  deletion  of 
the  denied  portions  and  when  it  can 
be  reasonably  assumed  that  a  skillful 
and  knowledgeable  person  could  not  re¬ 
construct  the  excised  information.  When 
a  record  is  denied  in  whole,  the  response 
advising  the  requester  of  that  determi¬ 
nation  will  be  specifically  state  that  it 
is  not  possible  to  reasonably  segregate 
meaningful  portions  of  the  record  that 
could  be  released. 

(ix)  Response  to  requester.  (A)  Initial 
determinations  to  release  or  deny  a  rec¬ 
ord  shall  normally  be  made  and  the  de¬ 
cision  reported  to  the  requester  within 
ten  working  days  after  receipt  of  the  re¬ 
quest  by  the  official  designated  to  re¬ 
spond. 

(B)  When  a  decision  is  made  to  re¬ 
lease  a  record,  a  copy  should  be  prompt¬ 
ly  made  available  to  the  requester  once 
he  has  complied  with  the  preliminary 
procedural  requirements. 

(C)  When  a  request  for  a  record  is  de¬ 
nied  in  whole  or  in  part,  the  official  des¬ 
ignated  to  respond  shall  inform  the  re¬ 
quester  in  writing  of  the  name  and  title 
or  ix)sition  of  the  official  who  made  the 
determination,  and  shall  explain  to  the 
requester  the  basis  for  the  determination 
in  sufficient  detail  to  permit  the  requester 
to  make  a  decislcm  concerning  appeal. 


TTie  requester  shall  be  specifically  in¬ 
formed  of  the  exemptions  on  which  the 
denial  is  based  and  the  significant  and 
legitimate  governmental  purpose  served 
by  withholding  the  record.  To  the  extent 
compatibility  with  the  purpose  of  the 
exemptions  permits,  the  material  being 
withheld  shall  be  described.  When  the 
initial  denial  is  based  in  whole  or  in 
part  on  a  security  classification,  the  ex¬ 
planation  shall  not  only  include  a  sum¬ 
mary  of  the  criteria  for  classification 
set  forth  in  authoritative  classification 
guidance,  if  such  explanation  is  consis¬ 
tent  with  other  security  or  statutory  re¬ 
quirements,  but  shall  also  contain  an  ex¬ 
planation  of  how  those  criteria  apply 
to  the  particular  record  in  question.  The 
requester  shall  also  be  advised  of  the 
opportunity  of  and  procedures  for  ap¬ 
pealing  an  unfavorable  determination  to 
a  higher  final  authority  within  the 
component. 

(D)  The  response  to  the  requester 
should  contain  information  concerning 
the  fee  status  of  the  request.  Generally, 
the  information  will  reflect  one  or  more 
of  the  following  conditions: 

( 1 )  All  fees  due  have  been  received. 

(2)  Fees  have  been  waived  because 
they  fall  below  the  fee  collection 
threshold. 

(3)  A  request  for  waiver  has  been 
denied. 

(4)  Pees  have  been  waived  or  reduced 
from  a  specified  amount  to  another  spec¬ 
ified  amount  because  the  rationale  pro¬ 
vided  in  support  of  a  request  for  waiver 
has  been  accepted.  (See  paragraph  (a) 

(4)(x)  of  this  section.)  In  evaluating 
the  rationale  submitted  by  the  re¬ 
quester,  the  Component  may  draw  upon 
both  special  expertise  and  general 
knowledge  concerning  such  matters  as 
the  usefulness  of  the  requested  records  to 
the  purpose  stated  by  ^e  requester,  the 
liklihood  that  tangible  public  good  will 
result,  and  the  private  interest  of  ‘iie 
requester. 

(5)  Fees  due  in  a  specified  amount 
have  not  been  received. 

(x)  Delays  in  Response.  (A)  If  due  to 
unusual  circumstances  a  determination 
cannot  be  made  within  ten  working  days, 
the  Component  shall  acknowledge  the 
request  in  writing  within  ten  working 
days,  briefly  cite  the  imususd  circum¬ 
stances  that  require  the  delay,  and  indi¬ 
cate  the  smticipated  date  for  response 
which  may  not  be  later  than  ten  addi¬ 
tional  working  days.  The  only  unusual 
circumstances  for  delay  permitted  by 
statute  are: 

(1)  The  requested  records  must  be  re¬ 
trieved  in  whole  or  in  part  from  field 
activities  or  from  storage  areas  separate 
from  the  office  processing  the  request. 

(2)  The  request  requires  the  collection 
and  examination  of  a  substantial  num¬ 
ber  of  records. 

(3)  Consultation  is  required  among 
two  or  more  elements  of  a  Component  or 
with  other  Components  or  agencies  hav¬ 
ing  substantial  interest  in  the  subject 
matter  of  the  requested  records. 

(B)  When  a  request  is  received  for  a 
record  that  was  obtained  from  a  non- 
Govemment  source'  or  for  a  record  that 


contains  information  obtained  by  the 
Component,  from  a  non-Oovemment 
source  and  there  is  reason  to  believe 
that  the  source  may  object  to  release 
and  may  have  an  enforceable  right  to 
prevent  release,  prompt  notification  of 
intended  release  shall  be  given  to  the 
source.  Comments  received  shall  be 
considered  in  determining  the  releas- 
ability  of  the  document.  If  the  source 
seeks  a  restraining  order  or  other  court 
order  to  prevent  release,  release  shall 
be  delayed  until  either  the  court  order 
is  obtained  or  until  the  expiration  of  the 
statutory  time  limits,  whichever  is 
sooner. 

(C)  In  all  cases  where  the  time  for  re¬ 
sponse  may  become  an  issue,  the  official 
responsible  for  responding  should  ac¬ 
knowledge  to  the  requester  the  date  of 
the  request,  the  circumstances  surround¬ 
ing  the  delay,  and  the  anticipated  date 
for  substantive  response.  The  requester 
will  be  notified  that  he  may  treat  any  de¬ 
lay  not  authorized  by  the  FOIA  as  an  ini¬ 
tial  denial  with  a  right  to  £^peal  or  that 
he  may  agree  to  await  a  substantive  re¬ 
sponse  by  the  anticipated  date.  It  should 
be  made  clear  that  any  such  agreement 
does  not  prejudice  the  right  of  the  re¬ 
quester  to  appeal  the  initial  decision  af¬ 
ter  it  is  made.  The  Component  will  con¬ 
tinue  to  process  the  case  expeditiously 
whether  or  not  the  requester  appeals. 

(xi)  Special  mail  series.  Components 
are  authorized  to  use  Registered  MaU. 
Certified  Mail,  Certificates  of  Mailing  and 
Return  Receipts,  but  use  should  be  lim¬ 
ited  to  instances  where  it  appears  advis¬ 
able  to  establish  proof  of  dispatch  or  re¬ 
ceipt  of  FOI  correspondence. 

(xii)  Receipt  accounts.  The  Treasurer 
of  the  United  States  has  established  two 
accounts  for  FOIA  receipts.  These  ac¬ 
counts,  which  are  describe  below,  shall 
be  used  for  depositing  all  FOIA  receipts 
except  receipts  for  industrially  funded 
activities.  Industrially  fimded  activity 
FOIA  receipts  should  be  deposited  to  the 
applicable  industrial  fund. 

(A)  Receipt  Account  2252 — Sale  of 
Publications  and  Reproductions,  Free¬ 
dom  of  Information  Act.  This  account 
shall  be  used  when  depositing  funds  re¬ 
ceived  for  providing  existing  publica¬ 
tions,  forms,  etc.,  that  meet  the  Receipt 
Accoimt  Series  2250  description  found  in 
Federal  Account  Symbols  and  Titles. 

(B)  Receipt  Account  2419.3 — Fees  and 
Other  Charges  for  Services,  Freedom  of 
Information  Act.  This  account  will  be 
used  to  deposit  search  fees  and  fees  for 
duplicating  records  to  satisfy  requests 
that  could  not  be  filled  with  existing 
publications,  forms,  etc. 

(2)  Appeals. — (i)  General.  If  an  IDA 
denies  a  record  or  if  a  request  for  waiver 
or  reduction  of  fees  is  disapproved,  the 
requester  may  appeal  in  writing:  to  the 
head  of  the  Component  having  jurisdic¬ 
tion  or  to  a  designated  representative. 

(ii)  Time  of  receipt.  A  Freedom  of  In¬ 
formation  appeal  has  been  received  by  a 
Component  when  it  reaches  the  office  of 
the  appellate  authority  having  jurisdic¬ 
tion.  Misdirected  i^peals  should  be  ex¬ 
peditiously  referred  to  the  proper  appel¬ 
late  authority. 
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(ill)  Time  limits.  (A)  The  requester 
must  fUe  an  appeal  so  that  it  reaches  the 
appellate  authority  no  later  than  forty- 
five  working  days  after  the  requester  re¬ 
ceives  notification  of  an  initial  denial.  In 
cases  where  the  requester  is  provided 
several  incremental  determinations  for  a 
single  request,  the  time  for  appeal  shall 
not  begin  to  rim  until  the  requester  re¬ 
ceives  the  last  such  notification.  At  the 
conclusion  of  this  period,  the  case  may 
be  considered  closed. 

(B)  Final  determinations  on  appeals 
shall  normally  be  made  within  twenty 
working  days  after  receipt. 

(iv)  Delays  in  responding  to  appeals. 

(A)  If  additional  time  is  needed  due  to 
the  imusual  circumstances  described  in 
paragraph  (g)  (1)  (x)  of  this  section,  the 
final  decision  may  be  delayed  for  the 
number  of  working  days,  not  to  exceed 
ten,  that  were  not  utilized  as  additional 
time  for  responding  to  the  iiUtlal  request. 

(B)  If  for  any  reason  a  determination 
cannot  be  made  and  the  requester  noti¬ 
fied  within  twenty  working  days,  the  ap¬ 
pellate  authority  shall  acknowledge  to 
the  requester  in  writing  the  date  of  re¬ 
ceipt  of  the  appeal,  the  circiunstances 
surroimding  the  delay,  and  the  antici¬ 
pated  date  for  substantive  response.  Re¬ 
questers  shall  be  advised  that  if  the  de¬ 
lay  exceeds  the  statutory  extension  pro¬ 
vision  or  is  for  reasons  other  than  the 
unusual  circiunstances  Identified  in 
paragraph  (g)  (1)  (x)  of  this  section,  they 
may  consider  their  administrative  rem¬ 
edies  exhausted.  They  may,  however, 
without  prejudicing  their  right  of  ju¬ 
dicial  remedy;  await  a  substantive  re¬ 
sponse.  The  Component  shall  continue  to 
process  the  case  ex|}editiously  whether 
or  not  the  requester  seeks  a  court  order 
for  release  of  the  records. 

(V)  Response  to  Appellant.  (A)  When 
an  appellate  authority  msdces  a  deter¬ 
mination  to  release  all  or  a  portion  of 
records  withheld  by  an  IDA,  a  copy  of 
the  records  so  released  should  be  for¬ 
warded  promptly  to  the  requester  once 
he  has  cmnplied  with  an^  preliminary 
procedural  requirements  such  as  pay¬ 
ment  of  fees. 

(B)  Final  refusal  to  provide  a  re¬ 
quested  record  or  to  approve  a  request 
for  waiver  or  reduction  of  fees  miist  be 
made  in  writing  by  the  head  of  the  Com¬ 
ponent  or  by  his  designated  represmta- 
tive. 

(1)  The  response  shall  specifically 
identify  the  exemptions  under  which  the 
record  is  being  withheld.  To  the  extent 
the  exemptions  permit,  matn-ial  being 
withheld  shall  be  described.  The  response 
shall  also  include  an  explanation  of  why 
the  statutory  exemptions  apply  and  what 
significant  and  legitimate  governmental 
purpose  is  served  by  withholding  the 
record. 

(2)  The  final  denial  shall  include  the 
name  and  title  or  position  of  the  ofQcial 
responsible  for  the  denial. 

(3)  The  response  shall  advise  the  re¬ 
quester  of  his  right  to  Judicial  review. 

(4)  Ihe  response  shall  specifically  ad¬ 
vise  the  requester  that  the  material  being 
denied  does  not  contain  meaningful  rea¬ 
sonably  segregable  portions. 


(5)  If  the  final  refusal  is  based  in 
whole  or  in  pcLrt  on  a  security  classifica¬ 
tion.  the  response  shall,  cMisistent  with 
other  security  and  statutory  require¬ 
ments,  include  an  explanation  of  the  au¬ 
thoritative  classification  guidance  and  a 
determination  based  on  a  declassifica¬ 
tion  review  that  the  classificaticm 
claimed  is  currently  valid.  The  requester 
shall  be  advised  of  his  optional  right  to 
seek  review  by  the  Interagency  Classifi¬ 
cation  Review  Committee  if  the  record 
requested  is  at  least  ten  years  old.  This 
review  is  in  accordance  with  Executive 
Order  11652,  and  is  in  lieu  of  immediate 
Judicial  review. 

(6)  See  paragraph  (g)  (1)  (xi)  of  this 
section  concerning  use  of  Special  Mail 
Services. 

(C)  See  paragraph  (g)(1)  (xii)  of  this 
section  concerning  depositing  fees. 

(vi)  Consultation.  Final  refusal  involv¬ 
ing  Issues  not  previously  resolved  or 
which  the  Component  knows  to  be  incon¬ 
sistent  with  ruJtogs  of  other  Components 
ordinarily  should  not  be  made  before 
consultation  with  the  Office  of  the  Gen¬ 
eral  Counsel  of  the  Department  of 
Defense. 

(vll)  Final  denial  advisory.  A  copy  of 
each  final  denial  letter,  with  a  summary 
in  the  format  illustrated  at  paragraph 
(g)  (4)  (i)  of  this  secticm  shall  be  for¬ 
warded  to  the  Director  for  Freedom  of 
Information  and  Security  Review,  OASD 
(PA),  Washingt(m,  D.C.  20301,  not  later 
than  ten  working  days  after  dispatch  of 
the  determination  to  the  appellant.  TTiis 
information  shall  be  reviewed  by  the 
General  Counsel  of  the  Department  of 
Defense  and  the  Director  for  Freedom  of 
Information  and  Security  Review  to 
identify  those  significant  FOIA  decisicms 
that  are  of  interest  to  other  Components 
and  that  should,  therefore,  be  provided 
for  information  to  all  Components. 

(3)  Judicial  actions. — (1)  General.  A 
requester  may  seek  an  order  fnxn  a 
United  States  District  Court  to  compel 
release  of  a  record  after  he  has  ex¬ 
hausted  his  administrative  remedies.  A 
requester  has  exhausted  his  administra¬ 
tive  remedies  when  he  has  been  refused 
a  record  by  the  head  of  a  Component  or 
his  appellate  designee  or  when  the  Com¬ 
ponent  has  failed  to  respond  within  the 
time  limits  for  an  appeal  prescribed  by 
the  Freedom  of  Information  Act  and  set 
forth  in  this  section. 

(ii)  Jurisdiction.  The  requester  may 
bring  suit  in  the  United  States  District 
Court. 

(A)  In  the  district  in  which  he  resides 
or  has  his  principal  place  of  business. 

(B)  In  the  district  in  which  the  record 
he  seeks  is  located. 

(C)  In  the  District  of  Columbia. 

( iii)  Answering  complaints.  The  United 
States  must  answer  or  otherwise  plead 
to  the  complaint  within  thirty  days.  The 
FOIA  directs  that  consideration  of  FOIA 
cases  by  both  trial  courts  and  courts  of 
appeal  shall  be  expedited  in  every  way. 
Only  cases  that  the  court  considers  to  be 
of  greater  importance  shall  take  prece¬ 
dence. 

(iv)  Burden  of  proof.  The  burden  is  on 
the  Component  to  Justify  its  refusal  to 


produce  a  record.  The  court  shall  evalu¬ 
ate  the  case  de  novo  (anew)  and  may 
elect  to  examine  any  requested  record 
in  camera  (in  private)  to  determine 
whether  the  denial  was  Justified. 

(V)  Action  by  the  court.  (A)  When  a 
Component  has  failed  to  make  a  deter¬ 
mination  within  the  statutory  time  limits 
but  can  demonstrate  due  diligence  in 
exceptional  circumstances,  the  court  may 
retain  Jurisdiction  and  allow  the  Compo¬ 
nent  additional  time  to  complete  its  re¬ 
view  of  the  records. 

(B)  If  the  court  determines  that  the 
requester’s  complaint  is  substantially 
correct,  it  may  require  the  United  States 
to  pay  reasonable  attorney  fees  and  other 
litigation  costs. 

(C)  When  the  court  orders  the  release 
of  denied  records,  it  may  also  issue  a 
written  finding  that  the  circumstances 
surrounding  the  withholding  raise  ques¬ 
tions  whether  Component  personnel  act¬ 
ed  arbitrarily  and  capriciously.  In  these 
cases,  the  (Tivll  Service  Commission  will 
conduct  an  investigation  to  determine 
whether  or  not  disciplinary  action  is 
warranted.  The  Compcment  is  obligated 
to  take  the  action  recommended  by  the 
Civil  Service  Commission. 

(D)  The  court  may  punish  for  coii- 
tempt  the  responsible  official  when  a 
Component  falls  to  comply  with  the 
court’s  order  to  produce  records  that  it 
determines  have  been  improperly  with¬ 
held. 

(vl)  Information  from  a  non-U B.  Gov¬ 
ernment  source.  A  requester  may  bring 
suit  in  a  U.S.  District  Court  to  compel 
the  release  of  records  obtained  from  a 
non-Govemment  source  or  records  based 
on  information  obtained  from  a  non- 
Govemment  source.  If  there  is  reason 
to  believe  that  the  source  of  the  infor¬ 
mation  may  object  to  release,  such  source 
shall  be  promptly  notified  of  the  court 
action.  When  the  source  advises  that  it 
is  seeking  court  action  to  prevent  release, 
the  Component  shall  defer  answering  or 
otherwise  pleading  to  the  complaint  as 
long  as  permitted  by  the  court  or  until  a 
decision  is  rendered  in  the  source’s  court 
action,  whichever  is  sooner. 

(vii)  Litigation  status  sheet.  Freedom 
of  Information  managers  should  be 
aware  of  litigation  imder  the  FOIA.  Such 
information  will  provide  managers  in¬ 
sights  into  the  use  of  the  nine  exemp¬ 
tions  by  Component  personnel.  The  Liti¬ 
gation  Status  Sheet  in  paragraph  (g)  (4) 
(ii)  of  this  section  provides  a  standard  , 
format  for  recording  information  con¬ 
cerning  FOIA  litigation  and  passing  that 
information  to  the  Office  of  the  Secretary 
of  Defense.  Whenever  a  complaint  under 
the  FOIA  is  filed  in  a  U.S.  District  Court, 
the  Component  named  in  the  complaint 
shall  forward  a  Litigation  Status  Sheet, 
with  items  1  through  6  completed,  and  a 
copy  of  the  complaint  to  the  Director  for 
Freedom  of  Information  and  Security 
Review.  Office  of  the  Assistant  Secretary 
of  Defense  (Public  Affairs).  A  revised 
Litigation  Status  Sheet  shall  be  provided 
at  each  stage  of  the  litigation. 

(4)  Appendixes,  (i)  Final  denial  under 
the  FOIA.  (Sample)., 
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(A)  Decision,  To  release  cws^hted 
course  materials  used  by  the  Armed 
Forces  Race  Relations  Institute  with  per¬ 
mission  for  “internal  use”  frwn  the  copy¬ 
right  owner— but  with  precautionary 
comment  to  the  requester  emphasizing 
the  legal  interests  of  the  copyright  owner. 

(B)  Facts.  (1)  A  college  professor  re¬ 
quested  the  Race  Relations  Institute  at 
Patrick  Air  Force  Base  to  release  to  him 
for  research  purposes  all  of  the  course 
material  used  in  five  subject  areas.  The 
request  was  referred  to  OSD  for  response. 

(2)  Among  the  course  materials  used 
by  staff  and  students  are  excerpts  from 
books,  magazines  and  other  cc^yrighted 
publications. 

(3)  Use  of  copyrighted  material  in  the 
courses  is  limited  to  that  for  which 
permission  for  “internal  use”  has  been 
received  from  the  copyright  owner. 

(C)  Issues.  (1)  Does  the  Copyright 
Statute  preclude  release  of  copyrighted 
course  materials,  and  thereby  constitute 
a  basis  imder  5  U.S.C.  552(b)(3)  for 
withholding  this  material  from  a 
requester  under  the  FOIA. 

(2)  Is  the  request  for  permission  fr(»n 
the  copyright  owner  clearly  enough 
worded  to  apprise  him  of  an  intention 
to  rdease  his  material  to  a  requester 
imder  the  TOIA. 

(D)  Discussion,  (f)  The  Copyright 
Statute  (17  U.S.C.  27)  does  not  preclude 
the  transfer  of  a  copyrighted  work 
lawfully  obtained.  The  c(H>ies  of  the 
copyrighted  course  material  made  with 
the  permission  of  the  owner  of  the  copy¬ 
right  may  be  disposed  of  in  any  manner, 
including  release  under  a  Public  Law  of 
which  the  owner  is  presumptively  aware 
(see  United  States  v.  Wells.  123  USPQ 
65  (SX).  Texas  1959) ) . 

(2)  In  addition,  it  is  likely  that  imder 
the  nondecision  in  Williams  &  Wilkins 
V.  U.S.,  419  US  962  (1975)  release  under 
the  FOIA  would  be  considered  a  “fair 
use.”  The  c(vyright  law  does  not  protect 
release  of  copyrighted  material.  It  pro¬ 
tects  the  copyright  owner’s  commercial 
interest  in  the  material. 

(3)  The  copyright  owner  should  be 
advised  in  the  request  for  permission  to 
use  his  material  that  all  course  material 
is  subject  to  release  under  the  FOIA  to 
fulfill  a  valid  Governmental  purpose. 

(ii)  Litigation  status  sheet. 

(A)  Case  number. 

(B)  Requester. 

(C)  Docummt  title. 

(D)  Litigation. 

(1)  Date  c(xnplaint  filed. 

(2)  Court. 

(3)  Case  file  number. 

(E)  Defendants  (agency  and  in¬ 
dividual). 

(F)  Remaiks  (brief  explanation  of 
what  the  case  is  about) . 

(G)  Court  action. 

(1)  Court’s  finding. 

(2)  ’Trial  brief. 

(3)  Disciplinary  action  (as  ap- 

prc^riate) . 

(H)  Appeal  (as  appropriate) . 

(I)  Date  complaint  filed. 

(2)  Court. 

(3)  Case  file  number. 


(4)  Court’s  finding. 

(5)  Trial  brief. 

(6)  Disciifiinary  action  (as  im¬ 
propriate)  . 

(h)  Information  for  requesters. — (1) 
Initial  requests. — (i)  General.  ’The  pur¬ 
pose  of  these  instructions  is  to  assist  you 
in  obtaining  Department  of  Defense 
(DOD)  records  under  the  Freedom  of 
Information  Act  (FOIA)  as  quickly  as 
possible  and  at  the  least  expense  to  you, 
to  the  Government,  and,  consequently, 
to  the  American  taxpayer.  Peiiiaps  the 
best  place  for  you  to  be^  is  by  deciding 
exactly  what  you  want  and  what  type 
of  request  can  best  obtain  it  in  the  time 
required.  It  might  be  well  to  remind  you 
here  that  the  FOIA  enables  you  to  re¬ 
quest  records  as  opposed  to  information. 
DOD  is  not  require  to  create  a  record 
to  respond  to  a  FOIA  request.  Iherefore, 
if  you  are  seeking  Information  about  a 
particular  subject  you  should  send  a  rou¬ 
tine  information  request  to  the  official 
you  think  would  have  the  information 
you  desire.  Even  if  you  want  a  record, 
you  may  decide  to  submit  a  routine  re¬ 
quest  rather  than  a  FOIA  request.  How¬ 
ever.  you  are  not  required  to  submit  a 
routine  request  first.  A  third  ix>int  to 
consider  is  whether  the  record  you  want 
is  a  pers(Hial  record  about  you.  If  It  is. 
Privacy  Act  procedures  should  be  fol¬ 
lowed.  Paragraph  (h)  (d)  (1)  of  this  sec- 
ti(m  discusses  requests  for  personal  rec¬ 
ords.  In  the  final  analysis,  however,  you 
must  decide  which  type  of  request  to 
make.  DOD  will  respond  to  every  request 
it  receives  by  either  satisfying  the  re¬ 
quest  or  explaining  why  we  cannot.  If 
you  decide  to  make  a  FOIA  request,  keep 
in  mind  that  we  have  literally  millions 
of  records  in  the  Department  ot  Defense. 
Ihese  records  are  located  in  offices  and 
storage  areas  throughout  the  world. 
Finding  the  particular  record  you  want 
among  all  our  records  can  be  difficult, 
particularly  if  you  do  not  clearly  identify 
the  record  you  are  seeking.  The  FOIA 
provides  that  you  may  be  liable  to  pay 
the  direct  cost  of  locating  and  reproduc¬ 
ing  the  record  you  request,  but  you  can 
reduce  the  cost  to  you  and  help  us  com¬ 
ply  with  the  spirit  as  well  as  the  letter  of 
the  Act  by  following  a  few  simple  rules. 

(li)  Description  of  record.  (A)  Provide 
as  many  clues  to  locating  the  record  as 
you  can.  These  clues  might  include  the 
subject  of  the  record  or  title,  if  known, 
the  approximate  date  of  the  record,  who 
originated  it,  the  circumstances  sur¬ 
rounding  the  creation  of  the  record, 
where  it  may  be  filed,  etc. 

(B)  Descriptive  information  about  a 
record  may  be  divided  into  two  broad 
categories.  Category  I  is  file-related  and 
includes  information  such  as  type  of 
record  (e.g..  letter),  title,  index  citation, 
subject  area,  date  the  record  was  created, 
and  originator.  Category  n  is  event- 
evmt-related  and  includes  the  circum¬ 
stances  which  resulted  in  the  record  be¬ 
ing  created,  or  the  date  and  circum¬ 
stances  surrounding  the  event  the  rec¬ 
ord  covers.  Generally,  a  record  is  not 
reasonably  described  unless  the  descrip¬ 
tion  contains  sufficient  Category  I  infor¬ 


mation  to  permit  the  Component  to  con¬ 
duct  an  organized  (i.e.,  non-random) 
search  based  on  the  (Component’s  filing 
arrangraients  and  existing  retrieval  sys¬ 
tems,  or  unless  it  contains  sufficient 
(Category  n  information  to  permit  in¬ 
ference  of  the  Category  I  elments 
needed  to  conduct  such  a  search. 

(C)  Know  exactly  what  you  want  and 
ask  only  for  that.  We  are  anxious  to  pro¬ 
vide  you  with  records  that  we  are  not 
required  to  withhold  in  the  public  inter¬ 
est.  We  are  also  determined  to  carry  out 
our  national  security  and  other  missions. 

If  a  person  asks  for  records  on  combat 
vehicles  when  he  is  only  interested  in 
tanks,  or  if  he  asks  for  records  about 
forei^  military  sales  when  he  is  only 
interested  in  sales  to  a  particular  coun¬ 
try,  he  makes  it  much  more  difficult, 
time-consuming  and  costly  to  respond  to 
his  request. 

(D)  Ordinarily,  when  only  personal 
identifiers  are  provided  in  connection 
with  a  request  for  records  concerning  the 
requester,  only  records  retrievable  by 
personal  Identifiers  can  reasonably  be 
searched.  Search  for  such  records  will 
be  conducted  under  Privacy  Act  proce¬ 
dures.  However,  no  record  be  denied 
that  would  be  released  under  the  FOIA. 

(iii)  Form  and  content  of  request.  Sub¬ 
mit  your  request  in  writing  and  plainly 
mark  the  envelope  PYeedom  of  Informa¬ 
tion  Request.  Written  requests  communi¬ 
cate  better  the  identity  of  the  record  you 
seek,  reduce  the  possibility  of  our  misun¬ 
derstanding  your  request,  and  provide 
you  a  record  of  your  request.  Components 
may  accept  oral  requests  in  urgent  sit¬ 
uations.  iHit  written  confirmation  is  ad¬ 
visable  to  protect  your  interest.  A  rec¬ 
ommended  sample  request  format  is  pro¬ 
vided  in  psu-agrtu^h  (h)  (4)  (ii)  of  this 
section.  Use  of  this  format  Will  help  us 
better  understand  your  request  and  pre¬ 
clude  unnecessary  costs  for  records  you 

do  not  want.  | 

(iv)  Fee  declaration.  You  may  be 
charged  fees  associated  with  finding 
and  reproducing  the  records  you  request. 

These  fees  may  be  charged  even  though 
the  record  is  not  located  and  even  if  you 
request  a  waiver  of  fees.  Your  request 
may  be  delayed  or  not  acted  up(xi  if  you 
do  not  declare  your  willingness  to  pay 
fees.  Under  some  circumstances,  you 
may  incur  a  fee  obligation  even  if  you 
do  not  state  your  willingness  to  pay  fees 
in  your  request.  See  pwiragraph  (h)  (4) 

(iii)  of  this  section  for  Schedule  of  Fees 
and  Fee  Policies. 

(V)  Request  for  waiver  of  fees.  ’The 
FOIA  provides  that  you  may  be  charged 
only  for  direct  search  and  copy  costs  as-  i 
sociated  with  your  request.  Additionally, 
the  FGIA  provides  that  records  shall  be 
furnished  without  charge  or  at  a  reduced 
charge  when  an  agency  determines  that 
waiver  or  reduction  of  the  fee  is  in  the 
public  interest,  because  furnishing  the 
information  can  be  considered  as  pri¬ 
marily  benefiting  the  general  public.  The 
logic  of  the  Congressional  intent  is  root¬ 
ed  in  the  fact  that  the  American  public 
must  bear  direct  search  and  copy  ex¬ 
penses  when  the  requester  himself  does 
not.  If  providing  a  record  to  a  particular 
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requester  primarily  benefits  the  general 
public,  then  the  general  public  should 
bear  this  expense.  If  you  believe  that  the 
general  public  should  bear  this  expense, 
you  may  ask  for  a  waiver  of  fees.  Be¬ 
sides  this  consideration,  there  is  also 
some  point  on  the  low  end  of  the  fee 
scale  below  which  it  is  not  in  the  public 
interest  to  collect  the  search  and  copy 
cost  fee  because  the  associated  corre- 
spond^ce.  receiving,  handling  and  ac- 
coimtlng  for  these  fees  cost  more  than 
the  fee  collected.  DOD  has  established 
a  liberal  direct  search  and  copy  fee  waiv¬ 
er  threshold  to  assime  all  citizens  rea¬ 
sonable  access  to  the  Department’s  rec¬ 
ords.  Your  request  should  include  your 
reasons  for  believing  that  providing  you 
the  records  would  benefit  the  general 
public.  Simply  stating  that  providing  the 
records  is  in  the  public  interest  is  not 
persuasive,  nor  is  the  statement  that  you 
plan  to  make  the  record  public  a  cmn- 
pelling  argximent  that  public  benefit  will 
result.  Since  the  question  t)f  “benefiting 
the  general  public’’  hinges  on  the  use  of 
the  information  in  the  records,  the  fact 
that  you  work  for  a  tax  exempt  or  non¬ 
profit  organization,  or  the  statement 
that  the  record  will  be  made  public,  is 
not  necessarily  sufBcient  reason  to  waive 
fees.  You  shoiild  tell  us  how  you  plan  to 
use  the  information  and  how  that  use 
will  serve  the  general  public  Interest,  the 
segment  of  the  general  public  to  be  bene¬ 
fited,  and  any  other  Information  that 
supports  you  request  for  waiver  of  fees. 
’This  information  does  not  influence  the 
decision  to  release  or  not  release  the  rec¬ 
ord.  It  only  Influences  the  decision  as  to 
whether  the  public  will  pay  all  or  ^por¬ 
tion  of  the  direct  search  and  copy  fees 
you  may  be  charged.  You  are  not  re¬ 
quired  to  provide  this  kind  of  informa¬ 
tion  if  you  do  not  want  the  public  to  pay 
those  fees. 

(Vi)  Addresses.  The  DOD  includes  the 
Office  of  tm  Secretary  of  Defense  and 
the  Organization  of  the  Joint  Chiefs  of 
Staff,  the  Military  Departments  and  the 
Military  Services  within  those  Depcut- 
ments,  the  Defense  Agencies  (e.g..  De¬ 
fense  Logistics  Agency) ,  the  Unified  and 
Specified  Ccxnmands,  and  such  other 
agencies  as  the  Secretary  of  Defense 
establishes  to  meet  specific  require¬ 
ments.  There  is  no  centi^  recOTds  man¬ 
agement  office  where  copies  of  all  DOD 
records  are  stored  or  listed.  The  Depart¬ 
ment  can  be  most  responsive  when  a  re¬ 
quest  for  a  record  is  directed  to  the  ele¬ 
ment  of  the  Department  to  which  the 
record  belongs.  DOD  FOIA  Components 
parallel  DOD  organizational  alignment: 
Each  Component  is  authorized  to  pub¬ 
lish  its  own  rules  to  supplement  this  sec- 
tl(xi.  Each  has  designated  a  limited 
number  of  Component  officials  who  may 
withhold  recm-ds  adien  one  or  more  of 
the  nine  exemptions  of  the  FOIA  apiAies, 
if  a  significant  and  legitimate  govern¬ 
mental  purpose  would  be  served.  Each 
Component  has  also  designated  its  own 
appellate  authority.  Your  request  should 
be  addressed  to  the  Compcment  within 
DOD  which  you  believe  may  hold  the 
record  you  seek.  See  paragriq>h  (h)  (4) 


(iv)  of  this  secticm  for  advice  concern¬ 
ing  how  to  address  your  request. 

(vii)  Time  Umits.  You  may  be  asked 
to  provide  additicmal  infmmation  to  as¬ 
sist  us  to  respond  to  your  request.  We 
may  need  more  specific  descripticm  of 
the  record  you  seek,  assiu*ance  of  your 
willingness  to  pay  fees,  etc.,  or  we  may 
ask  you  to  pay  all  a  portion  of  the  di¬ 
rect  search  and  copy  fees  before  we  send 
you  the  recmd  if  these  fees  are  substan¬ 
tial.  You  must  send  us  such  additional 
information  or  fees  within  thirty  wcx’k- 
ing  days  from  the  date  you  receive  the 
lettn*  requesting  the  information  (»*  fees. 
If  you  ask  to  inspect  records  and  you 
are  notified  that  those  recm-ds  are  avail¬ 
able  for  your  inspection,  you  must  come 
to  the  place  designated  within  thirty 
working  days  from  the  date  you  are  so 
notified.  If  you  do  not  respond  or  inspect 
the  records  within  thirty  working  days, 
your  request  will  be  considered  closed 
and  any  records  being  held  for  you  may 
be  returned  to  file.  If  you  later  renew 
your  request,  you  may  be  required  to  pay 
the  original  direct  fee  plus  any  addi¬ 
tional  direct  search  fee  associated  with 
relocating  the  records,  as  well  as  direct 
reproduction  costs. 

(vili)  Response.  (A)  Normally,  you 
will  be  notified  that  your  request  has 
been  granted  or  denied  within  ten  work¬ 
ing  days  after  your  request  has  been 
received. 

(B)  If  your  request  is  granted,  the 
record  will  be  provided  promptly  if  it  is 
not  enclosed  with  the  notification. 

(C)  If  your  request  is  denied,  you  will 
be  given  the  FOIA  basis  for  the  denial, 
and  the  individual  who  made  the  deter¬ 
mination  will  be  identified.  If  you  do  not 
agree  with  the  reasons  given  for  the 
denial,  you  may  appeal  to  the  appellate 
authority  identified  in  the  notification. 
Follow  instructiCHis  in  paragraph  (h)  (2) 
of  this  section  for  your  appeal. 

(D)  In  unusual  circmnstances,  we 
may  require  additional  time,  not  to  ex¬ 
ceed  ten  working  days,  to  make  a  deter¬ 
mination.  Unusual  circumstances  listed 
in  the  FOIA  which  allow  the  Component 
to  take  this  additional  time  to  make  a 
determination  are ; 

(f)  The  records  you  requested  must 
be  retrieved  from  some  place  remote 
frcHn  the  office  making  the  determina¬ 
tion. 

(2)  Your  request  requires  the  collec¬ 
tion  and  review  of  a  large  amount  of 
material. 

(3)  The  Component  processing  your 
request  must  consult  with  other  Com- 
ponents  or  agencies  which  have  a  sub¬ 
stantial  interest  in  the  information  cxm- 
tained  in  the  records  you  requested. 

(ix)  Payment.  Make  payment  by 
check  drawn  on  a  U.S.  bank,  a  U.S.  bank 
draft,  or  some  other  negotiable  U.S.  in¬ 
strument  such  as  a  U.S.  postal  money 
order  or  intematimial  money  order, 
made  payable  to  the  FOIA  Component 
assessing  the  fees. 

(2)  Appeals. — (i)  Oeneral.  If  you  be¬ 
lieve  that  the  decisions  made  by  DoD 
officials  cmiceming  your  FOIA  request 
were  not  consistent  with  the  facts  and 
circumstances  in  the  case,  you  may  ad¬ 


ministratively  appeal  the  decisions  you 
believe  to  be  incorrect  to  the  head  of  the 
Component  who  made  the  determination, 
or  to  his  designated  representative. 

(ii)  Types  of  appeals.  There  are  four 
circumstances  in  which  you  may  appeal. 
These  are: 

(A)  You  do  not  receive  a  response  to 
your  request.  You  should  allow  at  least 
ten  working  days  plus  reascmable  mailing 
and  distribution  time  before  submitting 
an  appeal. 

(B)  You  are  advised  by  a  Component 
official  that  a  determination  cannot  be 
made  within  the  ten  working  da5rs  pre¬ 
scribed  by  the  FOIA.  If  the  delay  is  the 
result  of  the  unusual  circumstances  rec¬ 
ognized  by  the  Act  (see  paragraph  (h)  (i) 
(viii)  of  this  section)  and  the  Component 
invokes  the  extension  permitted  by  the 
Act,  you  may  not  appeal  until  the  ex¬ 
tension  has  expired.  If  the  delay  is  for 
other  reasons,  you  may  appeal  immedi¬ 
ately,  but  you  may  wish  to  wait  for  a 
determination  by  the  Component.  If  you 
decide  to  wait,  you  still  have  the  right 
to  appeal  the  Component’s  decisicm  after 
it  is  made. 

(C)  You  are  advised  that  all  or  por¬ 
tions  of  a  record  you  requested  are  being 
denied.  You  will  be  informed  as  to  who 
made  the  decision  to  withhold  the  mate¬ 
rial  denied  and  the  reason  for  the  de- 
cisicm. 

(D)  You  requested  that  fees  be  waived 
or  reduced  and  your  request  was  disap¬ 
proved. 

(iii)  Form  and  content  of  appeal.  Your 
appeal  must  be  in  writing,  and  the  en¬ 
velope  should  be  plainly  marked  Free¬ 
dom  of  Information  Appeal.  Your  ap¬ 
peal  should  contain  a  copy  of  the  letter 
from  the  Component  explaining  the  de¬ 
cision  that  you  are  app^ing.  Your  ap¬ 
peal  should  explain  why  you  feel  that 
the  particular  decision  you  are  appeal¬ 
ing  is  incorrect.  For  example,  if  you  are 
appealing  a  decision  to  deny  a  request 
for  fee  waiver,  you  may  wish  to  provide 
additional  information  to  support  your 
claim  that  release  of  the  record  to  you 
primarily  benefits  the  general  public  (see 
paragraph  (h)(1)  (v)  of  this  section). 
If  you  are  appealing  a  decisiem  to  with¬ 
hold  all  or  portions  of  a  record,  your  ap¬ 
peal  should  explain  why  you  believe  the 
reasons  given  for  the  withholding  are 
invalid. 

(iv)  Addressee.  The  letter  informing 
you  that  your  request  has  been  denied 
will  identify  the  proper  appellate  author¬ 
ity.  Be  sure  to  address  your  ap^ieal  to  the 
official  idaitlfled.  If  you  misdirect  your 
appeal,  it  must  be  referred  to  the  proper 
appellate  authority,  and  action  on  your 
appeal  will  be  delayed. 

(V)  Time  limits.  Your  appeal  must 
reach  the  proper  appellate  authority 
within  forty-five  working  days  after  the 
date  that  you  receive  Written  notification 
that  your  request  for  records  or  waiver 
of  fees  has  ben  denied,  or  that  you  have 
received  all  the  records  to  be  released 
in  response  to  yoiu*  request  in  the  case 
of  partial  denials.  For  example,  if  your 
request  requires  reviewing  a  large  num¬ 
ber  of  pages,  you  initially  may  be  advised 
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of  the  Initial  Denial  Authority’s  deter- 
minati(Mi  for  only  a. part  of  ^e  mate¬ 
rial.  In  such  cases,  you  will  be  advised 
when  you  may  expect  a  reply  concern¬ 
ing  the  remaining  material.  You  may 
wish  to  delay  your  appeal  until  you  have 
received  all  initial  determinati(His  on 
your  request.  The  forty-five  working  day 
time  limit  does  not  begin  until  you  have 
received  the  last  such  determination. 

(vi)  Response. — (A)  Normally,  a  de¬ 
cision  will  mailed  to  you  within  twenty 
working  days  after  your  appeal  is  re¬ 
ceived  by  the  proper  sq>pellate  authority. 

(B)  In  imusual  circumstances  (see  par¬ 
agraph  (h)(1) (viii)  of  this  section),  the 
final  determination  may  be  delayed  for 
the  number  of  working  days,  not  to  ex¬ 
ceed  ten,  which  were  not  u;^  in  extend¬ 
ing  the  response  to  the  initial  request. 
Hiere  are  no  statutory  reasons  for  de- 

.  lay.  If  the  Component  does  not  make  a 
determination  within  the  time  limits 
provided  by  the  Act,  you  may  consider 
your  administrative  remedies  exhausted, 
and  bring  suit  against  the  agency  in  an 
appropriate  District  Court.  If  a  deter¬ 
mination  cannot  be  made  within  the 
prescribed  time,  you  will  be  notified  in 
writing  of  the  reason  for  the  delay  and 
the  anticipated  date  of  response.  You 
may  elect  to  wait  for  the  determination. 
If  you  do  decide  to  wait,  you  may  still 
seek  judicial  relief  if  you  are  not  satisfied 
with  the  determination. 

(C)  There  is  no  POIA  administrative 
appeal  beyond  the  Component  appellate 
authority.  If  your  appeal  is  deni^,  the 
apellate  authority  will  explain  his  deci¬ 
sion  to  you  and  advise  you  of  your  right 
to  seek  Judicial  relief.  See  paragraph  (h) 
(3)  of  this  section  for  information  con¬ 
cerning  Judicial  actions.  If  the  denial  is 
based  on  a  security  classification,  you 
will  be  advised  of  your  optional  rlg^t  to 
seek  review  by  the  Interagency  Classifi¬ 
cation  Review  Committee  in  accordance 
with  Executive  Order  11652,  dated  March 
8,  1972,  if  the  record  you  seek  is  more 
than  ten  years  old. 

(3)  Judicial  actions. — (i)  General.  The 
FOIA  provides  that  an  order  from  a 
United  States  District  Court  to  compel 
release  of  a  record  may  be  sought  after 
exhausting  your  administrative  reme¬ 
dies.  You  have  exhausted  your  adminis¬ 
trative  remedies  when  the  Component 
has  failed  to  respond  to  a  OFIA  request 
within  the  time  limits  prescribed  by  the 
Act;  when  you  have  been  denied,  without 
proper  explanation  or  authority,  records 
requested  under  provisions  of  the  FOIA; 
or  when  records  requested  by  you  under 
the  FOIA  have  been  denied  you  on  ap¬ 
peal. 

(ii)  Jurisdiction.  You  may  bring  suit 
in  the  United  States  District  Court  in  the 
district  in  which  you  reside  or  have  your 
principal  place  of  business,  in  the  district 
in  which  the  record  you  seek  is  located, 
or  in  the  District  of  Columbia. 

(lii)  Action  by  the  court. — (A)  When 
a  Component  has  failed  to  make  a  deter¬ 
mination  within  the  statutory  time  lim¬ 
its  can  demonstrate  due  diligence  in  ex¬ 
ceptional  circumstances,  the  court  may 
retain  Jurisdiction  and  allow  the  Com¬ 


ponent  addttlcmal  time  to  complete  Its 
review  of  the  records. 

(B)  If  the  court  determines  that  the 
requester’s  complaint  is  substantially 
correct,  it  may  reqiiire  the  United  States 
to  pay  reasonable  attorney  fees  and  other 
litigration  costs. 

(C)  When  the  court  orders  the  release 
of  denied  records,  it  may  also  issue  a 
written  finding  that  the  circumstances 
surrounding  the  withholding  raise  ques¬ 
tions  whether  Component  pers<»mel 
acted  arbitrarily  and  capriciously.  In 
these  cases,  the  Civil  Service  Commis¬ 
sion  will  conduct  an  investigation  to  de¬ 
termine  if  disciplinary  action  is  war¬ 
ranted.  The  Compmient  is  obligated  to 
take  the  corrective  action  recommended 
by  the  Civil  Service  Commission. 

(D)  The  court  may  punish  for  con¬ 
tempt  the  responsible  official  ixhen  a 
Component  fails  to  comply  with  the 
court’s  order  to  produce  records  that  it 
determines  have  been  withheld  improp¬ 
erly. 

(4)  Appendixes. — (i)  FOIA  and  Pri¬ 
vacy  Act  Interface. 

(A)  General.  The  FOIA  (5  U.S.C.  552) 
provides  that  except  for  records  made 
public  in  other  ways  provided  in  the  Act, 
an  agency  will,  upon  request  for  records 
reasonably  describe  such  records  and  is 
made  in  accordance  with  published 
rules,  make  the  records  promptly  avail¬ 
able  to  any  person.  The  Privacy  Act  of 
1974  (5  U.S.C.  552a)  states  that  its  pur¬ 
pose  “is  to  provide  certain  safeguards 
for  an  individual  against  an  invasion  of 
personal  privacy  by  requiring  Federal 
agencies,  except  as  otherwise  provided 
by  law,  to  *  *  *  permit  an  individual  to 
gain  access  to  information  pertaining  to 
him  in  Federal  agency  records,  to  have 
a  copy  made  of  all  or  any  portion  there¬ 
of,  and  to  correct  or  amend  such  rec¬ 
ords.  • 

(B)  Types  o/ itecords.  The  Privacy  Act 
applies  only  to  records' maintained  in  a 
group  of  records  from  which  informa¬ 
tion  is  retrieved  by  the  name  of  the  in¬ 
dividual  or  by  some  identifying  number, 
symbol,  or  other  identifying  particular 
assigned  to  the  individual.  No  such  lim¬ 
itation  applies  to  the  FOIA.  The  rela¬ 
tionship  of  Privacy  Act  records  to  FOIA 
records  is  illustrated  by  the  following 
diagram. 


The  larger  circle  represents  FOIA  rec- 
(Mds  or  all  DoD  records.  The  shaded  area 
represents  systems  of  record  where  in¬ 
formation  is  filed  by  perscmal  identifiers 
such  as  name  and  social  security  number. 

(C)  Types  of  Requests.  Since  the 
shaded  area  above  represents  both  FOIA 
records  and  Privacy  Act  records,  which 
procedures  rtiould  be  used  to  request 
them?  The  answer  to  that  question  is  il¬ 
lustrated  by  the  following  diagram. 


If  you  want  your  own  pers<xial  record 
that  is  part  of  a  system  of  records  where 
Informatimi  is  fil^  by  personal  identifi¬ 
ers.  your  request  falls  in  the  shaded  area 
and  should  be  submitted  as  a  Privacy  Act 
request.  If  you  want  a  subject  record  (for 
example,  the  Army  After  Acticm  Report 
on  Joint  Exercise  Ace  Card  VI) ,  your  re¬ 
quest  falls  in  the  checkered  area  and  is 
an  FOIA  request.  Clear  area  No.  1  repre¬ 
sents  records  that  are  part  of  groups  od 
records  from  which  Informatkm  is  re¬ 
trieved  by  use  of  a  personal  idratifier. 
However,  the  requester  wants  a  record 
about  another  person.  The  Privacy  Act 
does  not  apply,  and  the  FOIA  may  be 
used.  Clear  area  No.  2  represents  a  situ¬ 
ation  where  a  perscm  ,  wants  a  record 
about  himself  but  it  is  not  filed  in  a  Pri¬ 
vacy  Act  system  of  records.  For  example, 
the  person  may  believe  that  a  record 
about  him  may  be  filed  in  a  subject  file 
of  an  organization  of  which  he  is  a  mem¬ 
ber.  See  paragraph  (h)  (2)  of  this  sec¬ 
tion  for  advice  cm  how  such  records 
should  be  requested  under  the  FOIA. 

(D)  Release  of  Civil  Service  Commis¬ 
sion  Records.  Components  will  be  guid¬ 
ed  by  the  Civil  Service  Commission  FOIA 
Reg^ticms  (40  FR  38140)  in  the  release 
of  Civil  Service  Commission  records. 

(ii)  Sample  FOIA'  Request.  (Address 
from  paragraph  (h)(4)(iv).) 

Dear  Sir:  This  is  a  Freedom  of  Informa¬ 
tion  request.  The  records  requested  are  (list 
records  requested).  I  imderstand  that  the 
Freedom  of  Information  Act  provides  that  I 
may  be  charged  tar  the  direct  search  and  re¬ 
production  coeits  associated  with  my  request, 
and  I  do  not  request  a  waiver  of  fees — 
request  a  waiver  of  fees  because  providing 
me  with  the  records  requested  wUl  primarily 
benefit  the  general  public  for  the  following 
reasons: 

I  plan  to  use  the  record  as  follows:  (De¬ 
scribe  Intended  use.)  The  use  described  wUl 
prlmarUy  benefit  the  general  public  In  the 
following  way.  (Describe  benefit.)  The  seg¬ 
ment  of  the  general  public  that  will  be  bene¬ 
fited  is  as  follows:  (Describe  the  persmu 
who  will  benefit  and  estimate  bow  many.) 

Other  reasons  for  consideration  are  as  fol¬ 
lows.  (Provide  additional  reasons  to  support 
request  for  waiver.) 

I  understand  that  you  may  decide  not  to 
grant  my  request  for  waiver  and  make  the 
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following  fee  declaration;  (Select  proper 
statement.) 

I  will  pay  all  assessed  direct  search  and 
duplication  costs  permitted  by  law  and  this 
section. 

I  will  pay  all  direct  search  and  duplication 
costs  permitted  by  law  and  this  section  or 

$ _ _  whichever  Is  the  lesser  amount.  I 

understand  that  the  Department  of  Defense 
Is  not  obligated  to  continue  search  for  or 
duplication  of  records  Indicated  above  when 
the  direct  search  and  duplication  costs  asso¬ 
ciated  with  my  request  reach  the  amount  I 
have  Indicated.  I  will  not  pay  the  direct 
search  and  duplication  costs  permitted  by 
law  and  this  section  In  connection  with  this 
request.  I  understand  that  if  the  automatic 
waiver  threshold  does  not  apply  to  my  re¬ 
quest,  the  Department  of  Defense  Is  not  obli¬ 
gated  to  search  for  or  duplicate  the  rec¬ 
ords  I  have  Indicated  above,  and  I  will  be  so 
Informed. 


Signature 


Print  or  type  your  name 


Print  or  type  your  address 

Note. — ^Describe  each  record  as  completely 
as  possible.  See  paragraph  (h)  (1)  (11)  of  this 
section.  If  you  are  seeking  a  record  concern¬ 
ing  you  as  an  Individual  and  provide  only 
your  name  or  other  personal  Identifiers  such 
as  social  security  number  or  former  service 
number,  we  logically  can  search  only  systems 
of  records  where  Information  Is  filed  by  per¬ 
sonal  Identifiers.  Search  for  such  records  Is 
properly  conducted  under  Privacy  Act  proce¬ 
dures.  If  you  believe  that  the  Department  of 
Defense  holds  records  on  you  that  are  filed 
in  subject  files  not  retrievable  by  your  per¬ 
sonal  Identifiers  you  must  Identify  those  files 
to  obtain  the  benefits  of  a  search  under  POIA 
procedures.  Often  this  can  be  done  by  provid¬ 
ing  the  location  and  date  of  the  event  or  cir¬ 
cumstances  which  you  believe  would  have 
resulted  In  the  creation  of  a  record  concern¬ 
ing  you. 

See  paragraphs  (h)(1)  (Iv)  and  (h)(1)  (v) 
of  this  section  for  Information  concerning 
fee  obligations  and  waivers. 

(iii)  FOIA  Fees.— (A)  Fee  Schedule. 

(1)  Search  Pees,  (i)  Manual  Search. 


Type  Grade  Hourly 

rate 


Clerical . 

. E9/Q88  and  below _ 

$6 

Executive . 

. 07/G816  and  above... 

18 

Professional . 

12 

(ti)  Computer  search  will  be  based  on 
direct  cost  only  of  the  Central  Process¬ 
ing  Unit,  input/output  devices,  and 
memory  capacity  of  the  actual  cmnputer 
configuration  us^. 

(tti)  Actual  cost  of  transporting  rec¬ 
ords  or  personnel  to  the  search  site  may 
be  included. 

(2)  Duplication  Fees. 

Type  Cost  per  page 


Office  o^y  _ .10 

Microfiche _  .26 

Printed  material _ .01 


(3)  Audiovisual  Documentary  Mate¬ 
rial.  Search  costs  are  computed  as  for 
any  other  record.  Duplication  cost  is  the 
actual  direct  cost  of  reproducing  the  ma¬ 
terial  including  the  proportionate  wage 
of  the  person  (s)  doing  the  work.  Audio¬ 
visual  materials  provided  to  a  requester 


need  not  be  in  reproducible  format  or 
of  reproducible  quality. 

(4)  Other  Records.  Direct  search  and 
duplication  cost  tor  any  record  not  de¬ 
scribed  above  will  be  computed  in  the 
manner  described  for  audiovisual  doc¬ 
umentary  material. 

(B)  Pee  Policies. 

(1)  Fee  Waiver  Threshold,  The  first 
$30.00  of  direct  search  and  duplication 
costs  for  a  single  POIA  request  will  be 
waived.  However,  the  automatic  waiver 
provision  may  be  set  aside  when  one  au¬ 
tomatic  waiver  has  been  granted,  and 
concurrent,  overlapping,  or  consecutive 
requests  from  one  or  more  requesters 
reasonably  show  abuse  of  the  fee  waiver 
policy. 

(2)  Fee  Obligation.  In  order  to  be  as 
responsive  as  possible  to  POIA  requests 
while  minimizing  unwarranted  pubUc 
costs.  Components  will  adhere  to  the 
following  procedures : 

(i)  If  the  requester  declares  his  un¬ 
willingness  to  pay  fees  and  does  not  sub¬ 
stantiate  a  request  for  waiver  and  if  it 
appears  that  the  direct  search  and  re¬ 
production  costs  associated  with  the  re¬ 
quest  will  exceed  the  automatic  waiver 
threshold,  the  request  need  not  be  proc¬ 
essed  and  the  requester  may  be  so  in¬ 
formed. 

(ii)  If  the  requester  d^lares  his  will¬ 
ingness  to  pay  fees  up  to  a  specified 
amount  tuid  does  not  substantiate  a  re¬ 
quest  for  waiver,  process  the  request 
making  every  reasonable  eflfort  to  limit 
direct  search  and  reproduction  costs  to 
the  specified  amount.  The  requester  will 
not  be  charged  in  excess  of  the  amount 
specified. 

(iii)  If  the  requester  makes  no  decla¬ 
ration  concerning  fees,  assume  that  the 
requester  is  aware  that  he  is  liable  for 
direct  search  and  reproduction  costs  un¬ 
der  the  Act  and  that  even  if  he  requests 
a  waiver,  the  Component  may  exercise 
its  discretion  to  charge  according  to 
DoD’s  fee  schedule. 

(lu)  To  protect  members  of  the  public 
from  unwittingly  incurring  obligations 
which  far  exceed  expectations,  if  no  fee 
declaration  is  made  and  it  appears  that 
the  direct  search  and  reproduction  fees 
to  be  assessed  will  exceed  the  automatic 
waiver  threshold,  the  request  will  not 
be  processed  until  the  requester  is  ad¬ 
vised  of  the  anticipated  charges  and  ex¬ 
presses  a  willingness  to  pay  them. 

(u)  The  Component  may  require  pre¬ 
payment  of  all  or  a  portion  of  the  es¬ 
timated  fees  before  processing  the  re¬ 
quest. 

(vi)  Subsequent  requests  from  persons 
who  fail  to  discharge  fee  obligations 
should  not  be  processed  until  previous 
obligations  have  been  discharged  or 
waived. 

(C)  Authentication.  Records  provided 
under  this  section  shall  be  authenti¬ 
cated  with  an  appropriate  seal  when¬ 
ever  requested.  However,  this  service  is 
in  addition  to  that  required  imder  the 
FOIA.  Components  may  charge  for  the 
service  at  a  rate  of  $3.00  for  each  such 
authentication. 

(iv)  Addresses  for  FOI  Requests. — (A) 
General.  The  Department  of  Defense 


(DoD)  includes  the  OflBce  of  the  Secre¬ 
tary  of  Defense  and  the  Organization  of 
the  Joint  Chiefs  of  Staff,  the  Military 
Departments  and  the  Military  Services 
within  those  Departments,  the  Unified 
and  Specified  Commands,  and  such  other 
agencies  as  the  Secretary  of  Defense 
establishes  to  meet  specific  requirements. 
There  is  no  central  repository  for  DoD 
records.  Freedom  of  Information  re¬ 
quests  should  be  addressed  to  the  Com¬ 
ponent  of  DoD  that  has  custody  of  the 
record  you  wish  to  obtain.  The  address 
for  each  of  the  Compcxients  is  listed 
below.  A  more  detailed  listing  is  provided 
in  some  Ccxnponent  regulations.  If  you 
do  not  know  who  maintains  the  record 
you  seek,  you  may  address  your  request 
to  the  Component  you  think  is  most 
likely  to  have  the  record.  To  expedite 
response,  we  recommend  that  Freedom 
of  Informaticm  requests  be  so  labeled 
on  the  outside  envelope. 

(B)  Listing  of  DoD  Component  Ad¬ 
dresses  for  Freedom  of  Information 
Requests. 

(1)  Office  of  the  Secretary  of  Defense! 
Organization  of  the  Joint  Chiefs  of  Staff. 
This  Component  includes  the  OfiBce  of 
the  Secretary,  the  Organization  of  the 
Joint  Chiefs  of  Staff,  the  Director,  De¬ 
fense  Research  and  Engineering.  Assist¬ 
ant  Secretaries,  the  General  Counsel, 
assistant  to  the  Secretary  (Atomic 
Energy).  Assistant  to  the  Secretary 
(Legislative  Affairs).  Defense  Advanced 
Research  Projects  Agency,  Defense  Se¬ 
curity  Assistance  Agency,  Defense  Sys¬ 
tems  Management  College,  and  the  Uni¬ 
formed  Services  University  of  the  Health 
Sciences.  It  also  includes  responsibility 
for  such  activities  as  the  Electronic  Com¬ 
patibility  Analysis  Center.  Armed  Serv¬ 
ices  Board  of  Contract  Appeals,  the  Na¬ 
tional  Defense  University  (including  the 
National  War  College  and  the  Industrial 
College  of  the  Armed  Forces) ,  the  Armed 
Forces  Staff  College,  and  the  DoD  Office 
of  Dependents  Schools  (including  over¬ 
seas  schools) .  All  Freedom  of  Informa¬ 
tion  requests  concerning  records  of  these 
activities  should  be  sent  to: 

Director,  Freedom  of  Information  and  Secu¬ 
rity  Review,  Office  of  the  Assistant  Qecre- 

taiV  of  Defense  (Public  Affairs),  Room 

2C-757.  The  Pent^on,  Washington,  D.C. 

20301. 

(2)  Department  of  the  Army.  Army 
records  may  be  requested  from  any  Army 
installation  or  activity  by  addressing  a 
letter  to  the  commander  and  clearly  in¬ 
dicating  that  it  is  a  Freedom  of  Informa¬ 
tion  request.  Send  requests  to  HQDA 
(DAAG-AMR),  Forrestal  Building,  1000 
Independence  Avenue.  SW.,  Washington. 
D.C.  20314,  for  records  of  the  Head¬ 
quarters.  U.S.  Army,  or  if  you  are  im- 
certain  which  Army  activity  may  have 
the  records  you  seek. 

(3)  Department  of  the  Navy.  Navy 
and  Marine  Corps  records  may  be  re¬ 
quested  from  any  Navy  or  Marine  CTorps 
activity  by  addressing  a  letter  to  its 
commanding  officer  and  clearly  indicat¬ 
ing  that  it  is  a  Freedom  of  Information 
request.  Send  requests  to  Chief  of  Naval 
Records  Management  (OP-09B1),  Room 
5E^-613.  Pentagon,  WashingUm,  D.C. 
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20350,  for  records  of  the  Navy  head¬ 
quarters.  or  if  you  are  uncertain  which 
Navy  or  Marine  Corps  activity  may  have 
the  records  you  seek. 

(4)  Department  of  the  Air  Force.  Air 
Force  records  may  be  requested  from  the 
Commander  (Attention:  DADF)  of  any 
Air  Force  installation,  major  command, 
or  separate  operating  agency,  or  f  rmn  the 
Headquarters,  United  States  Air  Force. 
Send  Freedcxn  of  Information  requests  to 
HQ  USAF/DADF,  Washington,  D.C. 
20330,  for  Air  Force  record  of  Headquar¬ 
ters  United  States  Air  Force,  or  if  you  are 
uncertain  which  Air  Force  activity  may 
have  the  records  you  seek. 

(5)  Defense  Civil  Preparedness  Agency. 
Send  all  Freedom  of  Information  re¬ 
quests  for  its  records  to  the  Defense  Civil 
Preparedness  Agency  (ADM),  Room  ID- 
487A.  Pentagon,.  Washington,  D.C.  20301. 

(5)  Defense  Communications  Agency. 
DCA  records  may  be  requested  from  any 
DCA  field  activity  or  from  its  headquar¬ 
ters.  Freedom  of  Information  requests 
may  be  addressed  to  Headquarters,  De¬ 
fense  CcHnmvmications  Agency  (Code 
105) ,  Washington,  D.C.  20305. 

(7)  Defense  Contract  Audit  Agency. 
DCAA  records  may  be  requested  from 
any  of  its  regional  o£Bces  or  fnxn  its 
headquarters.  Send  Freedom  of  Informa¬ 
tion  requests  to  the  Defense  Contract 
Audit  Agency,  Cameron  Station,  Alexan¬ 
dria,  Va.  22314,  for  records  of  its  hesMl- 


quarters,  or  if  you  are  imcertaln  which 
DCAA  r^on  may  have  the  record  you 
seek. 

(3)  Defense  Intelligence  Agency.  Free¬ 
dom  of  Information  requests  for  DIA 
records  may  be  addressed  to  Defense  In¬ 
telligence  Agency  (DS4A),  Washington, 
D.C.  20301. 

<9)  Defense  Investigative  Service.  All 
Freedom  of  Information  requests  for 
DIS  records  should  be  addressed  to  the 
Assistant  for  Information.  Defense  In¬ 
vestigative  Service  (D0020) .  Washington, 
D.C.  20314. 

(10)  Defense  Logistics  Agency.  DSA 
records  may  be  requested  from  its  head¬ 
quarters  or  fr(Mn  any  of  its  field  activi¬ 
ties.  Send  Freed(»n  of  Information  re¬ 
quests  to  Defense  Logistics  Agency 
(DLAH-XA),  Cameron  Station,  Alexan¬ 
dria,  Va.  22314,  for  records  of  its  head¬ 
quarters,  or  if  you  are  uncertain  which 
DLA  field  activity  may  have  the  record 
you  seek. 

(11)  Defense  Mapping  Agency.  Free¬ 
dom  of  Information  requests  for  DMA 
records  may  be  addressed  to  the  Defense 
Mapping  Agency,  Naval  Observatory, 
Building  No.  56, 34  Massachusetts  Avenue 
NW..  Washington,  D.C.  20305. 

(12)  Defense  Nuclear  Agency.  Treedom 
of  Information  requests  for  DNA  records 
may  be  addressed  to  Defense  Nuclear 
Agency.  Public  Affairs  Office,  Washing¬ 
ton,  D.C.  20305. 


(13)  National  Security  Agency.  Free- 
d(Mn  of  Information  requests  for  NSA 
records  may  be  addressed  to  the  Na¬ 
tional  Security  Agency,  ATTN:  D4-FOIA 
Office,  Fort  George  O.  Meade,  Md.  20755. 

(C)  Other  Addressees.  (1)  Office  of  Ci¬ 
vilian  Health  and  Medical  Program  of 
the  Uniformed  Services  (OCHAMPUS). 
Freedcxn  of  Information  requests  for 
CHAMPUS  records  may  be  addressed  to 
the  Director,  OCHAMPUS,  Denver,  Col¬ 
orado  80240. 

(2)  National  Guard  Bureau.  Freedom 
of  Information  requests  for  National 
Guard  Federal  records  may  be  addressed 
to  any  State  Guard  unit  or  to  the  Na¬ 
tional  Guard  Bureau  (NGB-DA) ,  Ro(xn 
2C-362,  Pentagon.  Washington,  D.C. 
20310. 

(3)  Miscellaneous.  If  you  are  uncer¬ 
tain  as  to  which  Department  of  De¬ 
fense  Component  may  have  the  DoD  rec¬ 
ord  you  seek,  you  may  address  a  Free¬ 
dom  of  Information  request  for  it  to  the 
Director,  Freedom  of  Information  and 
Security  Review,  Office  of  the  Assistant 
Secretary  of  Defense  (Public  Affairs), 
R(x>m  2C-757,  Pentagon,  Washington, 
D.C.  20301. 

Maurice  W.  Roche, 
Director.  Correspondence  and 
Directives  OASD  (Comptroller) . 

August  5. 1977. 
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